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The Physically and Mentally

Disabled in America




Introduction

Until Congress passed The Americans with Disabilities Act
(ADA), people with physical and mental disabilities kept to them-
selves and seldom went out to shop, go to a movie, or even to get
some fresh air. The disabled who were brave enough to venture
outside were often called unpleasant names and stared at. Even
those who were thick-skinned® and adventuresome seldom were
able to go very far as they would be stopped by almost insur-
mountable® barriers. People confined to wheelchairs were unable to
go very far since it was virtually impossible for them to use public
transit®. They were no more successful in maneuvering their
wheelchair down the street since there were no curb cuts enabling
them to move batk and forth from the sidewalk to the street. The
unkindest and mést' unthinking cut of all, public restrooms were so

. designed that it z‘uas impossible to manewver a wheelchair into a toi-
let stall®,

The disabled observed blacks, Asians, women and people con-
Jined to prisons, all of whom had been deprived of basic human
rights, first demanding and then receiving their rights. Sometimes
they worked through the political process and other times they
were involved in direct action. They observed that the political
fights were sometimes unpleasant and confrontational® but witi-
mately they won. In the 1980s the country’s disabled became just
as feisty® as any other group who had been deprived of their
rights with the consequence that Congress enacted the ADA in
1990. However, “Living With Disabilities in the United States”
shows that in a great many cases the legisiation is just ignored.

The disabled are the first to admit that the ADA legislation
has been of immense help to them. However, in many cases busi-
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nesses and state and local governments have ignored it with the ex-
cuse that the legislation imposes an undue financial burden on
them. Cities resent having to equip buses with expensive equipment
to help the disabled when each day only a small number ride the
bus. Theaters resent having to reconfigure® their seating area for
a few wheelchair viewers, and everyone balks at the cost of re-
building rest rooms to accommodate the disabled. Nevertheless,
grudgingly® and little by little the disabled are winning rights Sfor
which they have long been entitled. .

“We Just Want to Be Included with Everyone Else” provides
several poignant accounts of people with physical disabilities who
want to be part of society and live the same way as everyone else.
The first account describes a bright but quadriplegic professional
couple determined to do as much as is humanly possible to live life
to its fullest. The second account deals with the physically handi-
capped chief financial officer for the Federal Transit Adminis-
tration who is dogged in his determination to ensure businesses are
living up to the ADA legislation. The third account is of a mother
and her teen-age daughter bound to a wheelchair in San Francisco
and the fourth is of a physically handicapped park naturalist.
Each account brings to life a handicapped person with feelings
and emotions.

“Technology Helps the Disabled” shows how the technologi-
cal revolution has dramatically changed the lives of people who
are severely disabled. With devices so sensitive that they can be
controlled by the touch of a tongue or the directional change of an
eyeball, these people can type, use the Internet, and communicate
with their friends. People who at one time were unable to leave
their home can now get into a specially designed wheelchair that
can be driven into a van and locked into place in the driver’s posi-
tion. Now engineers with disabilities are bringing their engimering
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skills to bear to make life much more comfortable for themselves
and others.

% Notes
@ thick-skinned: B i & &
® insurmountable: R 7 % iR
@ transit; & i
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® confrontational : 3t 3t ¥ #
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Living with Disabilities in the United States

The Americans with Disabilities Act (ADA)—a law so
sweeping that it was hailed at passage as an Emancipation Procla-
mation for the disabled—made a promise: that 43 million Ameri-
cans would have a right of access to employment, to public places
and to the mainstream of American society.

Ten years later, a walk down. any street will attest to® the
progress made. But get past a curb cut or two, and the spirit of
cooperation so widely hailed in 1990 is dissolving into an increas-
ingly bitter fight between the disabled and the business communi-
ty.

Disability rights groups say that despite much voluntary
progress, a routine, widespread and often blatant® disregard for
the law is making a mockery of their civil rights. Businesses say
that much good has been achieved but that the ADA is lining the
pockets of lawyers and making a mockery of common sense.

Both sides agree that whatever progress has been made on
removing architectural barriers in everyday life, the ADA has
failed in one of its highest goals: to increase the number of dis-
abled who work, still stuck at roughly one-third of the disabled
population. )

Nowhere is the fight more visible than in California which
gave birth to the disability rights movement. From actor Clint
Eastwood’s Inn at Carmel, on the California coast, to the biggest
names in corporate America—Macy’s, Safeway, Chevron, Dis-
neyland, United Artists theaters—businesses are being sued for
not providing access for people with disabilities. Governments
and public agencies get sued too, from Bay Area Rapid Transit
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(BART) to the city of Sacramento and the Oakland school dis-
trict.

The director of litigation® for Disability Rights Advocates
said the long list of high-profile® defendants is testament to a
broad failure to comply with the law. “You find people who use
wheelchairs who could not get to work or school because the
BART elevators would not work,” he said. “There is no excuse,
10 years after the ADA, for a major business establishment like
Macy's ( a major department store chain in California), for ex-
ample, continuing to have architectural barriers. ”

The executive director of the Disability Rights Council of
Greater Washington D. C. agrees, noting that her group is suing
the Ames department store chain for lack of store access. “En-
forcement has been appallingly lacking,” she said. “The rules are
simple, they’re easy to follow, and people aren’t following
them. ”

Businesses say the n'xles are anything but simple and easy.
They insist that they want to comply but that the law is often-
times® vague.

Does “disabled” include employees with back pain and de-
pression? Those two complaint categories lead, by a wide mar-
gin, the 125,946 ADA cases filed at the U. S. Equal Employ-
ment Opportunity Commission since the law was implemented.

“When President Bush signed this bill, the people standing
and sitting behind him and around him were not people with back
injuries and depression,” said the vice president of human re-
source policy at the National Association of Manufacturers. She
notes that the ADA is “a constant nuisance” and a source of “an
awful lot of mischief” for large employers.

Disability rights groups say Congress intended the ADA to
cover back injuries and depression along with cancer, learning

6.



disabilities, allergies® , manic-depressive disorder® and other “in-
visible” disabilities. s

The law’s very preamble® cites 43 million disabled—roughly
1 in 5 Americans—a -number that far exceeds the mobility-,
sight-, and hearing impaired. Surveys show that employers win
92 percent of disability cases that go to court.

Last year, the Supreme Court narrowed the definition of dis-
ability rejecting claims in three decisions involving two truck
drivers, one blind in one eye and another with high blood pres-
sure, and myopic® twin sisters applying for commercial airline pi-
lot jobs.

Although attention gets paid to people who test the ADA’s

boundaries—like the 410-pound job applicant who sued the New
York subway to enlarge its conductor cabs, a case dismissed in
court—the courts have proved to be strict on ADA employment
claims, said the diréctor of litigation for the Qakland Disability
Rights Advocates. “We only have a single employment case in
this office,” he said, “because they’re so risky and difficult to
win. ”
Businesses argue that despite victories, defending the suits
costs a small fortune. ADA suits and their complicated interac-
tions with other employment laws, like workers compensation,
have become a big headache, many businesses say.

“It’ s driving them crazy,” said a San Francisco attorney
who advises corporate clients on labor law. “Since the correct an-
swer under the ADA is always, ’it definitely depends,’ that is
going to be 2 wonderful opportunity for individuals who want to
take advantage of the system to file claims. ”

Whatever the reason, both sides agree that the ADA has
failed to lift employment among the disabled. A Cornell Universi-.
ty economist said the data show that employment of the disabled
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“has not gone up, but in fact it has gone down since 1993 which
is a very disturbing trend. ”

The employment drop has coincided with the 1992 imple-
mentation of the ADA, and some economists argue that the law
contributed to the decline by raising the cost of hiring a disabled
worker. The Cornell economist rejects that idea, saying that an
expansion of Social Security disability benefits and lack of health
insurance could explain the phenomenon.

Although the disabled say they cannot find work, small
businesses, mostly exempt from the ADA’s employment provi-
sions, complain about its rules requiring access. They accuse
lawyers, mainly in California and Florida, of “drive-by law-
suits” in which attorneys go up and down strip malls® charging
stores with ADA violations.

A provision in the law requires losing parties to pay all attor-
ney fees. But as a result, some lawyers now specialize in ADA
suits. Businesses have a strong motive to settle quickly rather
than contest the charges and rack of thousands of dollars in legal
costs, their own and those of the opposing side.

A Republican member of the House of Representative from
Florida introduced a bill in Congress that would require a 90 day
notification® before an ADA suit can be filed. Needless to say,
the bill was strongly opposed by disability groups.

“When somebody tells me that there have been over 300
suits filed on one street, that would tell me that someone is not
necessarily looking out for a plaintiff® but is looking out for them-
selves,” said the sponsor of the bill.

The president of the California Restaurant Association, said
the number. of lawsuits against his group’s 14,000 members has
jumped in the last six months. Restaurants are committed to the
spirit. of the ADA without reservation,” the president said.
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“What these lawsuits seem to be more about is ’gotcha' rather
than "hey, let’s work together, let’s find 2 way so we can have
access. ’” '

But voluntary compliance is not always forthcoming and
some businesses need to be sued , said a bay area access consultant
who is a quadriplegic®. He has served as an expert witness on
more than 500 disability cases for both plaintiffs and defendants.
He concedes that some lawyers have been taking advantage of
ADA enforcement procedures “and quite frankly are making a
small business out of it. ”

But much of the litigation involves real disputes over what
constitutes compliance. Ironically, parts of the law written to
shield small businesses from onerous® costs cause the most prob-
lems—Ilike the mandate that barriers be removed if doing so is
“readily achievable. *

And the few court decisions have not clarified the law.
“What happens is that all these things settle, but it leaves a very
bitter taste in businesses’ mouth, because they feel they’ve been
railroaded®, ” the consultant said. Likewise, people with disabili-
ties are left “in a position where they’re angry. All they’re ask-
ing for is modifications that, quite frankly, the law gives them,
and they’re made out to be bad guys by trying to get enforce-
ment., ” o

The standoff could foment a backlash “that ultimately will
cause us trouble,” he said. “I think when the pendulum®
swings, it swings violently. ” 4

The head of the National organization on Disability, said
earlier civil rights laws went through a similar legal sifting.
“You’ve got to take a lot of approaches—like Ho Chi Minh said,
’Fight, fight, talk, talk. ” He went on to say, “sure we’re going
to pursue more than one avenue, and when necessary, of course
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