Chapter One Laws on Foreign
Investment Enterprises
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Section 1 Concept of Foreign Investment Enterprises
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Enterprises with part or sole foreign investment are the en-
terprises established within Chinese territory, in accordance
with the laws of the People’s Republic of China and the princi-
by Chinese investors and foreign investors or solely by foreign
ple of equality and mutual benefit, with capital provided jointly
investors. Foreign enterprises, other economic entities or natu-
include Chinese enterprises and other economic entities except
ral persons shall conduct as foreign investors. Chinese investors
natural persons.
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Foreign investment enterprises are divided into three cate-
gories. They are wholly foreign-owned enterprises, Chinese-for-
eign equity joint ventures and Chinese-foreign contractual joint
ventures. These three categories of enterprises are collectively
called “three-capital” enterprises.
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Enterprises with part or sole foreign investment are Chinese
legal subjects. Those that conform to the conditions for becom-
ing legal persons under the relevant Chinese regulations shall ob-
tain such status in accordance with the law. Such enterprises are
protected by Chinese law. The Chinese Government shall not
nationalize or expropriate any foreign capital enterprises. Under
special circumstances, based on the need of the social public in-
terests, they may be expropriated under legal procedures and
against commensurate compensation. In the meantime, foreign
lcapital enterprises are subject to the jurisdiction of Chinese law.
it is clearly provided that foreign capital enterprises must com-
ply with Chinese laws and regulations and should not infringe so-
cial public interests of China. The government departments of
China execute the control and supervision over the foreign capi-
tal enterprises.
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Laws regulating on foreign capital enterprises are the Law

Foreign Contractual Ventures, the Law of the People’s Republic
tures, the Law of the People’s Republic of China on Chinese-
of the People’s Republic of China on Chinese-Foreign Joint Ven-
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of China on Enterprises with Sole Foreign Investment and three
regulations for the implementation of the above laws.
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Section 2 Law on Chinese-Foreign Joint Ventures
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2.1 Chinese-Foreign Joint Ventures 00000000

Chinese-Foreign joint ventures [0 hereinafter referred to as
Joint Ventures) are the enterprises which are established within
Chinese territory, in accordance with the laws of China and the
principle of equality and mutual benefit, and in which foreign
enterprises, other economic organizations or natural persons and
Chinese enterprises, other economic organizations jointly con-
tribute capital and manage the enterprise, share benefits, losses
and risks.
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Chinese-Foreign joint ventures established in China with ap-
proval granted according to the Law of the People’s Republic of
China on Chinese-Foreign Joint Ventures O hereinafter refers to
the Law on Joint Ventures) . are Chinese legal persons subject to
the jurisdiction and entitled to the protection of Chinese law.
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2.2 Establishment of Chinese-Foreign Joint Ventures [ []
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2.2.1 Conditions for the Establishment ooDooo

In accordance with the Regulations for the Implementation
of the Law of the People’s Republic of China on Chinese-For-
eign Joint Ventures] hereinafter referred to as the Regulaions
for the Implementation of the Law of Joint Ventures), the es-
tablishment of Chinese-Foreign joint ventures is permitted in
such lines of business as 0 1) energy resources development, and
the construction materials, chemical and metallurgical indus-
tries,0 20 machine-building, instrument and metal industries,
and offshore oil-mining and oil exploitation equipment manufac-
turing industries, (3) electronic industry, computer industry and
communications equipment manufacturing industries,J 4) light
industries and the textile, food, pharmaceutical, medical appa-
ratus and instruments and packaging industries, (5) agriculture,
animal husbandry and aqueculture, and (6) tourism and service
trades.

godooobobobobooobooboooboooooooo
goooooooooobboombooooooooood
od

(H)OOooOoDmMUoUoDODODmMmOooDomoood

(2) 0000000000000 O0DO0O00O0OO0OOOOOOd
od



Soooomoao Tooooooooooo

@yuiotomoobbmoobmoooooobobbmo
gogo

(sUomomooooo

(6 OODODODO

An application to establishment of a joint venture shall em-
phasize economic results and the proposed joint venture shall
satisfy one or more of the following requirements. 0 10 It will
utilize advanced technology and scientific managerial tech-
niques. enabling it to increase the variety of its products, im-
prove their quality and raise output, and conserve energy and
materialsa (2) It will benefit the technical renovation of the en-

a small investment; (3) It will be able to expand the export of
terprise enabling it to realize quick results and large profits with

its products and increase foreign earnings; (4) It will be able to
train technical and managerial personnels.
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However, an application to establish a joint venture will not
be approved if the proposed joint venture involves the circum-

Chinese law, incompatibility with the requirement of Chinese
stances such as injury to China’s state sovereignty, violation of

economic development, creation of environmental pollution and

law, incompatibility with the requirement of Chinese national

obvious inequity, infringing the rights and interests of one of the

parties to the enterprises, in the signed agreement, contract or
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articles of association that they have concluded.
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A. Application 00

To establish a joint venture in China, the Chinese venturer
shall submit to the competent authorities of this enterprise a pro-
spect to the joint venture to be established with a foreign ventur-
ject proposal and a preliminary feasibility study report with re-
er. Only after such proposal and preliminary feasibility study re-

port have been examined and agreed to by the department in

venture undertake work with the feasibility study as the core
examining and approving agency, may the parties to the joint
charge of the venture and transmitted to and approved by the

and, on this basis, negotiate and sign the joint venture agree-
ment, contract and articles of association.
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Chinese venturer is responsible for applying to establish a
joint venture and submitting the following formal documents: an
application for the establishment of the joint venture, the feasi-
bility study report jointly prepared by the parties to the joint
venture, the list of the candidates for the chairman and vice
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chairman of the board of directors, and directors of the joint
venture who have been appointed by the parties to the joint ven-
ture, and the signed opinions concerning the establishment of
the joint venture by the department in charge of the Chinese
party and the government of the province, autonomous region
or municipality directly under the Central Authority, in which
the joint venture will be located.

gobooboboooooooobbbooooobboon
gdboobodoboobtboouoobbobuoouobobbo
godboobboboobtboouoobbobuooobbbobo
gddooboobouobtboouoobbobuoouobobbo
gdboobodbouobtboouoobbobuooobobbo
ggdboboboboobouoouoboobuoon

B. Examination and Appreval 00

Regulations for the Implementation of the Law on Chinese-
Foreign Joint Ventures provide that the establishment of a joint
venture in China is subject to examination and approval by the
Ministry of Foreign Economic Relations and Trade of the
People’s Republic of China [ hereinafter referred to as
MOFERT). Upon approval, the MOFERT shall issue a certifi-
cate of approval.
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But if the total amount of investment for a proposed joint
the source of funds for the Chinese partner has already been
venture is within the limit prescribed by the State Council, and
fixed, and if a joint venture does not require any additional allo-
cation of raw and processed materials by the State, or affect the
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national balance of fuel and power supplies, communication and
transportation, or foreign trade export quotas, the MOFERT

may authorize the government of the relevant province, au-

tonomous region or municipality directly under the Central Au-

cil (hereinafter referred to as the Authorized Agency) to exam-
thority, or the relevant ministry or bureau under the State Coun-

ine and approve the joint venture. The MOFERT and the Au-
thorized Agency are collectively named as the Examining and
Approving Agency.
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Within three months from the date of its receipt of all the
Approvin Agency shall decide whether to approve or disapprove
documents presented by the Chinese partner, the Examining and
the joint venture. If the Agency discovers anything inappropri-
made within a specified period of time, and the Agency shall
ate in any of such documents, it shall request the revision be
refuse to approve the joint venture if such revision is not made.
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C. Registration U0

Within one month of the receipt of the certificate of ap-
proval, the applicants shall go through the procedure of registra-
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tion of the administrative bureau for industry and commerce of
the province, autonomous region or municipality directly under
the Central Authority in which the joint venture will be located
0 hereinafter referred to as the Administrative Agency for Regis-
tration). with such documents as applications for registration
signed by the applicant in charge of the joint venture, the cer-
tificatc of approval issued by the Examining and Approving
Agency, articles of association of the enterprise, capital cred-
itability documents, certificates of verification or warranty for
capital, testimony of the identity of the main persons in charge
of the enterprise, certificates to use domiciles and places of busi-
ness and other relevant documents and certificates.
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The Administrative Agency for Registration shall, within
30 days, make decision whether the enterprise is allowed to reg-
ister or not. After being allowed to register, a business license of
the joint venture shall be issued. The date on which the joint
venture’s business license is executed and issued shall be deemed
to be the date of establishment of this joint venture
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If there is any change to the enterprise’s name, domiciles,
places of business, legal representatives, economic characteris-
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tics, range of business, operation methods, registered capitals,
the number of the employees, duration of business, establish-
ment or cancellation of branch offices, the enterprise must re-
approval and go through procedures for notification of the joint
port them to the original examining and approving agency for
venture’s registration at the original agency for registration.
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When a joint venture is dissolved because of the close of
reasons, the enterprise must report it to the original examining
business, being canceled, announcement of bankruptcy or other
and approving agency for approval and carry out procedures for
cancellation of registration at the original agency for registration
and administration with its business license turned in for cancel-
lation.
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2.3 Organizational Form and Registered Capital oooo
00o0o00oooooo

2.3.1 Organizational Form 000000000
The Law on Chinese-Foreign Joint Ventures provides that a
joint venture is a limited liability company. The parties to the
enterprise shall share the benefits and bear the risks and losses in
proportion to their respective contribution to the registered
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capital. The liabilitics of cach party to the enterprisc is limited
to the amount of investment contributed by the party to the en-
terprise. The enterprise bears its liabilities to the others with its
total assets.
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The registered capital refers to the total amount of capital
registered with the agency for registration to establish an enter-
prise, and is made up of the sum of the amount of investment
which the parties to the enterprise have undertaken to contribute

the rate of the amount of investment by the foreign parties shall
to it. The Law on Chinese-Foreign Joint Ventures provides that

venture. But there is no limit on the maximum rate for foreign
not be less than 25% of the registered capital of the equity joint
parties, which is attractive to the foreign investors.
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When a party wished to assign all or part of its investment,
the other parties have the right of preemption. When a party as-
signs all or part of its investment to a third party, the party must
obtain the consent of the other parties and approval of the origi-
terms offered by the party to a third party shall not be more
nal examining and approving agency and at the same time the
favourable than the terms to the other parties to the joint ven-
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tures.
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A joint venture may not reduce its registered capital during
the term of its operation for the reason that the registered capi-
minimum amount of capital warranty for the liabilities of the
tal is the basis for the operation of the joint venture and is the
enterprise. But the enterprise may increase the registered capi-
tal, which shall be approved at a meeting of its board of direc-
tors and reported to the original examining and approving agen-
¢y for approval. The enterprise shall undertake the procedure
for modification of registration with the agency for registration
and administration.
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2.4 Investment Contribution Methods and Period of Invest-
ment 00000000

A joint venture may contribute its investments in the fol-
lowing ways:
a. Investment in cash - Chinese currency or freely convert-
ible foreign currency;
b. Investment with physical objects: buildings, plants, ma-
chinery and equipment or other materials. The machinery or
12



equipment shall be essential for the use in production by the
joint venture, and it cannot be manufactured by the Chineses

ventures, or if it can be manufactured by the Chinese ventures,

equipment shall not exceed the current normal price for the same
guaranteed. And the capitalized value of such machinery or
its quality and supply during the prescribed period cannot be

type of items on the international market.

c. Industrial property rights, proprietary technology and
the rights to the use of land which are assigned a fixed value - In-
dustrial property rights or proprietary technology as investment
contributed by foreign partners must be able to produce new
products urgently needed in China, or products suitable for ex-
porto to improve markedly the performance and quality of exist-
ing products and raise productivityn or to conserve raw or pro-
cessed materials, fuel or power.
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If the materials, industrial property rights and proprietary
technology are contributed as investment, their fixed value will
be determined by the parties to the enterprise on the basis of
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negotiations in accordance with the principles of fairness and
reasonableness or determined by a third party agreed to by the

parties.
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When a Chinese party does not use the right to the use of
land as its investment, the joint venture must pay the land use
fee to the Chinese Government.
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The parties to a joint venture must clearly specify the time
limits for contribution of the investment, which may be lump-
sum payment or installment payment. In accordance with Regu-

lations for the Contribution of the Parties to a Chinese-Foreign

ment within six months from the date on which the business li-
Joint Venture, each party must pay in full the amount of invest-

cense is issued. When the payment is in installment, the first

within three months from the date on which the business license
amount of the investment prescribed in the contract and be paid

payment of the investment must be more than 15% of the
is issued.
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2.5 Organ of Authority and Management Structure
000oo0oo0opooooo

2.5.1 Organ of Authority 0 00O

The board of directors is the highest authority of a joint
venture and shall decide all the major questions relating to the
joint venture.
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The board of directors consists of no fewer than three mem-
bers. The apportionment of the number of directors shall be de-
with reference to the ratio of their respective investment. The
termined through consultation between the parties to the venture
directors are appointed by each party. The term of office for di-
rectors shall be four years and may be renewed with consent of
the parties.
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The chairman and vice chairman are selected through nego-
tiation by the parties or at the meeting of the board of the direc-
tors. Usually the chairman is appointed by one party and the
vice chairman is appointed by the other party. The chairman of
the board of directors shall be the legal representative of this
joint venture.
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The board of directors holds a meeting at least once a year

and an interim board meeting will be held on motion of one-

directors present at a board meeting will be required to solve the
third or more of the directors. The unanimous approval of the

important matters, such as amendment of the articles of associa-
tion of the joint venture, termination or dissolution of the joint
venture, and merger of the joint venture with another economic
organizations.
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2.5.2 Management Structure 000000

The management structure of a joint venture is responsible
for the day-to-day management of the joint venture. The man-
agement structure shall have one general manager and several
deputy general managers. The general manager shall implement
all resolutions of the board meeting and organize the daily man-
agement of the enterprise. The deputy general managers shall
assist the general manager in his work. It should be noted that
the general manager and deputy general managers may not con-
currently hold the positions of the general manager and deputy
general managers of another economic organization and partici-
pate its commercial competition with the joint venture.
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2.6 Term of Business, Dissolution and Liquidation
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2.6.1 Term of Business U0 OO

The term of a joint venture is usually from 10 to 30 years.
The enterprise may decide its term with respect to the specific
conditions of the line of business and the project. In the case of
a project involving a large investment, a long construction peri-
od and a low profit rate, or a project in which highly sophisti-
cated products are produced through advanced technology or key
technology provided by the foreign party, or a project in which
venture may prolong to 50 years. Upon special approval by the
the products are competitive in the world, the term of the joint
State Council, the term may be more than 50 years.
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The term of a joint venture is dated from the date when its
business license is issued. Six months before the stipulated expi-
ration of the term, the joint venture may submit to the Examin-
ing and Approving Agency the application for renewal of the
ties and go through the procedure for modification of registra-
term signed by the authorized representatives of each of the par-
tion after being approved.
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