Part One

About Negotiation
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Negotiation 1s a dynamic process of adjustment. In import and export trade
operations, the buyer and the seller confer together 1o reach a mutually satisfying
agreement on a matter of common interest. This is because each of the parties has
his own objective in trade operations, e. g. the seller intends to sell the goods/
services at a higher price, while the buyer intends to buy the same goods/services
at a lower price. Each party presses for the attainment of its own goal. But some
element of couperation must be present, otherwise there will be no agreement at
all and the opportunity to take part in the activity will be lost.
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The dual elements of conflict and cooperation are described here: it is in the
mutual interest of participants to come to some agreement and this provides a
cooperative aspect; however, the interests of participants are opposed, and this is
the basis for rivalry. The negotiator is pulled in two directions at the same time:
towards holding out for more with the risk of losing all; towards agreeing to his
opponent’s demands and securing the bargain with sacrificing the chance of a
possible higher reward.
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The two parties need to adjust themselves by exchanging their ideas on the
common interest, and then the negotiation begins. Over a span of time, a final
agreement is reached. Maybe neither of the parties is wholly satisfied but both
recognize that it is more beneficial for them to agree than to disagree. Negotiation
has its end result on a basis profitable to both parties.
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Negotiation is not treated as an isolated event but as an integral part of the total
business activity. Links are established in the chain by which goods are traded
and services are provided through the agreements negotiated. In this respect,
negotiation is a function subservient to the general commercial interests of the
parties involved and it is directed towards the achievement of their overall
objectives.
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The process of negotiation takes place in a series of time scales. The first one is a
period during which the negotiator must prepare for the negotiation, and execute
the initial approach. The second period follows during which the parties must
reach agreement for the common interests to be realized. The agreement itself
operates during the third period and may give rise to the need for further
negotiation. Finally there is the extended period during which the parties think of
a continuing business relationship and can be regarded as infinite.
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The agreement provides a discipline for the participants in the first two short
periods. And these rwo periods affect the value of the outcome. Burt the extended
period is very important if both parties contemplate a long-term continuing buyer/
seller relationship. The parties know that the value of any successful bargain is
limited because opportunities provided in the administration of the contract or by
other tenders may correct any serious out-of-balance. On the other hand. the
bargain may be of significant value in the consequences it possesses for the future,
not only because of its actual terms. but also for the manner of its negotiation and
its impact on human relationships.
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Success in negotiation is seen not to be measured in points scored off one’s
opponent, but in the contribution that the negotiation makes to the successful
operation of the activity as a whole. This applies within the negotiation itself.
Each party must accept the need to modify its own demands as necessary to meet
the requirements of the negotiating objective. There is no room in a negotiating
team for a certain person to insist on pursuing limited departmental interests to
the detriment of his team’s overall success.
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Chapter One
Preparation for Negotiations
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Far 100 many business negotiations fail because of inadequate preparation on one
side or the other. So it is important for the participants to make a good job of
preparation before the negotiation begins. Preparation is necessary to achieve the
highest level of success in business negotiation. In a word, there is no substitution
for advance preparation in negotiation arena.
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Emphasis on preparation in international business negotiation is due 10 its
complexity. It involves activities that take place across national borders, and
deals that might have to be transacted in foreign languages with constraints of
foreign laws, customs and regulations. The negotiator has to take cultural
differences into account. If foreign currency transactions are necessary, the
negotiator must pay attention to exchange rate variations. Foreign/world market
situation and the risks of international trade are also within the scope of study
before the participants begin the negotiation with his foreign counterpart.
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This chapter will outline the critical steps in preparing for business negotiations.
The topics {ocused on are arranged according to their chronological order. Details

will be found in Part Two and Part Three in this book.
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I . Forming the Negotiating Team U U0 O 0OOD

Negotiation is a team sport. It requires the specialized skills, communication
ability, team spirit and gamesmanship found in any professional sporting event.
If a negotiating team is structured properly and is deployed in an effective and

timely manner, it can play a critical role in achieving victory at the bargaining

table.
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If you expect your negotiating team to be effective, it must be organized at an
early date, preferably as the first step in preparing for a transaction. The
members can foresee the areas covered by the negotiations, and have the technical
expertise to deal with the problems effectively. They should also be compatible in
temperament with one another.
Oo0o0000o0oooOoO00oDoDoOo0oooooboboboooooooDDboo
000000000000 00O000O000o0ooDoOoOOo0oooooDDOod
000000000000 00D0o00oooDoDooooooooDod
aood

1. The Selection and Size of the Negotiating Team
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The negotiating team should include members in each of the following areas:
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® commercial : responsible for the negotiation on price, delivery terms, and



commercial policy of risk taking
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@ technical o responsible for the area concerning specification, program and

methods of work
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@® financialo responsible for terms of payment, credit insurance, bonds and

financial guarantees
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® |ecgal: responsible for contract documents, terms and conditions of
contract, insurance, legal interpretation
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If it is an important negotiation, the negotiating team will be comprised of
negotiators responsible for the above mentioned areas. Qther members for the
negotiation include some functional specialists. The negotiator’s function is to

negotiate, while the functional specialists provide specialist advice or information.
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For negotiation of lesser significance, one negotiator would cover two areas after
having been fully briefed on the subject with which he was less familiar. For
instance, the legal negotiator might cover the financial area. Team of four could
be reduced to two; it should not be reduced to one, no matter how well qualified
the negotiator is.
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However, the negotiating team should not be too large. At any time it should not
exceed five. It becomes extremely difficult for the team to be kept under control
if the team number is beyond five. And it is difficult for its activities to be
directed towards a single outcome. Arguments are likely to develop between the
members of the team themselves during the negotiation session.
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It is preferable that a negotiator has the support of an assistant to make notes, do
calculations and remind him of any points that he has missed. And this does not
leave him to handle the whole bargaining process by himself.
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2. Team Leader U OO O QOQOO

Reference has been made specifically to the sales manager or the chief buyer as
two obvious examples when choosing a team leader. But there are also numerous

other occasions when an alternative candidate will be proposed.
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The negotiating team leader should possess sufficient knowledge of all the
problems involved in the negotiation — commercial, technical and contractual to
enable him to make an intelligent contribution to each item discussed and to direct
and coordinate the activities of the functional specialists.
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The duties of the team leader are to select the remainder team members, prepare



the negotiating plan, conduct the negotiations and make decisions on (the timing
and level of ) concessions, selection of trade-off items (against the other), and
etc. He is also to make the bargain with the other side, and ensure that the
bargain is properly recorded and issue the negotiating report.
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Additionally, a leader has more general functions to perform. He is the person
who generates enthusiasm in his team, maintains the morale under all conditions

and obtains the maximum contribution from each member by his own example.
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3. Mental Attitude Adjustment 0 0 0000000

The team members must learn that the opponent and its representatives are
adversaries although they may be friendly. They can and will seek to take

financial and contractual advantage of your firm at virtually every opportunity.
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I . Creating the Information Base 0O OO 0O0O

Once the negotiating team has been organized, the first and most basic step in

preparing for a specific transaction is creating an information base
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Negotiations are conducted under a system of law and within a particular

economic, cultural and political framework. The framework of international



negotiations is derived from two or more sources that will be in conflict with one
another to a degree. Knowledge of this and the ability to apply the knowledge are
essential to the achievement of a successful outcome to the contract. Note that it
is the performance of the contract that is significant. not just the negotiation
1tself.
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Many firms have found out that what they thought was a negotiating triumph in
securing a bargain based on their own terms has turned into a disaster to their cost
when the contract has had to be performed. Fine words in a contract do not alter
local ways in which business is conducted or the rules and practice to which it is
subject.
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Factors related to the foreign country, its economic and physical resources,
infrastructure, climate and geography will affect the way in which the work can
be performed and the program of implementation. And they will also affect the
cost and the importance of specific contractual terms. It is only possible for these
to be assessed if the negotiator is fully informed as to their applicability.
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1. Negotiators Should Identify All Issues That May Be Relevant
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® The political system o the extent of state control of business enterprises and its

organization; social stability; the extent of political interest in the contract/

project and etc.
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® Religion: the predominant religion of the country and its social influence.
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@ Legal system: the legal and judicial system; their influences on business, the
relevant laws on establishment of a local company and on employment, and etc.
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® The business system: business conduction; significance given to contract, roles
of professional advisers [ e. g. lawyer) o negotiation proceeding 0 e. g. first the
technical and then the commercial. How to make concession?) o and the counterpart

of the negotiation (e. g. agency or the operating company) and etc.
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® The social system: social behavior concerning business.
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® The financial and fiscal system: the country’s foreign exchange reserves; the
commodities exported for foreign earnings; the currency freely exchangeable
within the territory and its restrictions; procedures for obtaining payments in
foreign currencies; the country’s record on honouring payment obligations
including likely delays; the type of Letter of Credit used in the country; the
applicable tax laws, restrictions on remittance of the final payment;
regulations on the payment of customs duties; other fees concerning the

contract and etc.
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® Infrastructure and logistical system: the availability in the territory concerning
labor, materials for construction; the availability of finding a competent and
financially sound sub-contractors; restrictions on importation of labor,
materials and planto local logistical problems relating to transport; problems
relating o weather.
gooooooooooooooooooooooooooooao
goooooooooooobboooooooooooobbo
0o0oooooooobooooooooboobobouoooooaa

2. The Negotiators Should Select Those Issues Relevant to the
Particular Negotiation U U U D 0D OO UOUOOUO0OOOOOO

This is a matter of obraining an understanding of some of the points referred to in
the above mentioned section so that the negotiators can recognize both the degree

of their importance and the extent to which they are interrelated.
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The negotiators can obtain data from the following sources in order to understand

whether a problem exists or not:
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® From the organizations in our country, such as MOFTEC and its provincial
committees, foreign trade corporations, banks with particular interest in the
territory and newspaper/journal articles;
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® From overseas, for example, Chinese Embassy and Chinese local companies,

local banks, the agents, other businessmen operating in the territory, local



newspaper/journal articles and etc.
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In collecting and assessing the data, it is important to bear in mind any bias that
may exist in the person from whom the data is obtained and in the data itseif. So
the negotiators should collect a number of separate facts and fit them together to
form a composite picture which is likely to resemble reality. The emphasis here is
on the facts being separate.
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Most people do not consider their own contract files as one of the information
collection sources. All relevant previously executed agreements should be analyzed
in order to determine what problems have arisen in similar transactions. This
review should include all contract-related documents and materials. Problems and
solutions relating to prior transactions should be carefully reviewed, because the
technique can be equally instructive to the upcoming negotiations.
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Additionally, the negotiators should think of having consultants specializing in the
type of transaction under consideration if it is a more significant negotiation. The
need for consultants should be viewed as neutrally as possible: their professional
assistance cannot be supplied internally or through your regular attorneys or
accountants.
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3. The Negotiators Should Get Detailed Knowledge of Relevant
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The only way to obtain such knowledge is visits to the territory concerned made
by suitably qualified personnel. It is necessary to get generalized data on the
territory as much as possible beforehand and try to see something of the country
first-hand during the visits without relying on second-hand data. The visitors
should retain an objective in mind and do not allow particular events to affect
their judgement. And the visitors should also record the facts impartially and

refrain from making judgements in an unbalanced manner.
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. Creditability Study O O O O

Creditability study of the counterpart is done before the negotiation. It enables
the negotiators to have an overall picture of the opponent, e. g. the capital held,
the business scope, the annual sales volume, his credit status, and whether the
opponent has a confirming bank and etc.
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The report may be submitted by a reputed bank or by a consultancy service
company. The report can be a very simple one (e. g.in export business), or a
lengthy one (e. g. creditability study for investment).
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Here is a simple fax creditability report submitted by a Deutsche Bank.
0o0doDo0dodoooOoooooooooooon

Deutsche Bank
14th December, 1997

To whom it may concern

We take great pleasure in confirming herewith that
X X X (company name)
X X X (address)

is a well-reputed company in the technical field with stock capital of

The company is mainly engaged in the designing and the manufacturing of
all types of surface mining systems for the extraction of lignite and other
raw materials, complete bulk handling systems deck cranes, bridge-

launching systems.

The above mentioned goods are designed and manufactured in factories in

Germany as well as overseas.

According to X X X (company name) information, their sales have
reached worldwide $ 500 million in 1996.

At present approximately 2,000 people are employed worldwide.

We are maintaining very agreeable business relations with the company. To

this day our relationship has always been a very good one.
This information is given under the usual reserve.

Yours faithfully,
Deutsche Bank

............ (signature)




IV . Feasibility Study 0 O 0 00O

A feasibility study is involved before the negotiation (e. g. if one party intends to
invest or buy/sell a certain kind of technclogy). This is necessary because a
feasibility study provides technical, economic and commercial bases for decision-
making. It should define and analyse the critical elements with alternative
approaches. A satisfactory feasibility study must analyse all the basic components
and implications and any shortfall will limit the utility of the study. A feasibility
study is not an end in itself, but only a means to arrive at a decision to do the

business or not.
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A feasibility study should arrive at definitive conclusions on all the basic issues
after consideration of various alternatives as listed in the following:
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To ensure the success of the feasibility study, it must be clearly understood how
the project idea fits into the framework of the economic conditions and the
development of the country. It should include the description of the project idea,

its historical development, studies and investigation already performed and etc.
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2. Detailed analysis U O 0O O

® Technical analysis shows if it is possible to work on the project, describing the

technology and the equipment that will be used in the project and the benefit
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obtained after its operation. For example, an industrial project feasibility study
will analyse the relationship between the market demand and the plant capacity
together with its production program and its marketing strategy, and analyse
the basis for the selection of materials and inputs required for the manufacture
as well as its supply programme.
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® Social/economic analysis gives an overall picture of impacts the project will

make on the society, or the development of the area/country.
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3. Location and site U U U [

A feasibility study has to define the location and site suitable for the project under
consideration. The choice of location should be made from a fairly wide
geographical area. Sometimes, several alternative sites may have to be
considered. Once the site has been selected, reasons for the selection and local
conditions should be stated, and impacts on the envi'fonment should be studied.
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4. Project engineering [ [I [1 [

A feasibility study shows what kind of infrastructure facilities is needed with its
cost estimates of construction program (e. g. costs of civil works and building
structures) . It also describes the technology employed (e. g. manufacturing
techniques) and equipment required in the project together with their costs.

Alternative techniques should be evaluated to determine the best technology.
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Selection of equipment should be illustrated in the feasibility study, and a list of
required spared parts should be prepared.
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5. Organization and overhead costs U 0 0 D0 OO0 OO OO

Organizational arrangements should be made first in the feasibility study. It
should also include the cost estimates to operate the project. Attention should be
paid to the overhead costs related to the operation, such as administrative
overheads in industrial feasibility study.
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6. Manpower U U U [

A feasibility study should give the total manpower costs of the project with start
at department level. All labour and staff personnel should be included in the
department. This tells the cost of manpower as part of the production costs, and
gives a comparison of the required personnel with the structure of the labour force
available in the project region. And the comparison will facilitate the assessment
of training requirements and need for foreign/domestic experts.
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7. Implementation scheduling 00O O 000

It is an essential part of the feasibility study, as the implementation must be



