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UNIT 1 INTRODUCTION

Law is order, and good law is good order.
EEMEMF, RN ESEERFOAR,
—Aristotle

AT ER LR TR, DA B2 A A IR 59 ) BE T R 0 S
framiit

What Is Law?

The study of legal philosophy is called jurisprudence.’ Many of the world's
greatest philosophers have theorized about the nature and meaning of law. Juris-
prudential philosophers ask questions like these; What is law? Is bad law still
law? Is custom law? Is law what it says in the statute books, or what really hap-
pens in practice? Philosophers have debated the essential nature of law for centu-
ries, yet there is no single commonly accepted definition. This chapter begins by
summarizing some of the schools of legal philosophy in order to introduce
students to different ways of answering this fundamental question: What
is law?’
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I. Law as Power

According to this view, the validity of a law does not depend on whether it is
socially good or bad. It is apparent, for example, that tyrannies, monarchies,
and democracies have produced socially beneficial laws. They have also produced
laws that are unjust and * wrongful”. What these different forms of government
have in common is that each is based on power and that possessing the power to
enforce its laws is central to each government's existence. This philosophy can be
criticized for ignoring arbitrariness, abuses of power, and tyranny, and for pro-

ducing bad law.’
II. Natural Law

Natural law philosophers argued that law is that which reflects, or is based
on, the built-in sense of right and wrong that exists within every person at birth.
This moral barometer, which operates through the functioning of conscience,
gives each person the capacity to discover moral truth independently.® Some be-
lieved that this sense was God-given; others believed it was an intrinsic part of
human nature. Natural law philosophers argued that moral goodness is conceptu-
ally independent of institutional views of goodness or evil. Thus, no government
can make a morally evil law good or a morally good law evil. Moral goodness ex-
ists prior to institutional lawmaking, and sets a moral standard against which
positive law should be measured. Thus, even though during apartheid the all-
white South African government may have had the power to enact racially dis-
criminatory statutes, such statutes were not truly “law”™ because they were mor-
ally abhorrent.” This natural law philosophy was very influential in seventeenth
and eighteenth-century Europe. Revolutionaries who sought to overthrow estab-
lished monarchies were attracted to natural law because it established a philo-
sophical foundation for political reform.

Natural law thinking has greatly influenced American law as well. American
civil rights advocates currently use the same time-tested natural law arguments
that were used thirty and forty years ago to oppose racial discrimination. They ar-

gue that discriminatory statutes should not be respected as law, because they are
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so blatantly unfair. Constitutional provisions that require government to treat all
persons fairly and impartially ( the due process and Equal Protection Clauses) are

other examples.’
Ill. Utilitarian Law

The utilitarian school of law concentrated on the social usefulness of legisla-
tion rather than on metaphysical notions of goodness and justice.” Utilitarians
thought that government was responsible for enacting laws that promote the gen-
eral public’s happiness. They believed that the desire to maximize pleasure and
minimize pain is what motivates people, and that legislatures were responsible for
inducing people to act in socially desirable ways through a legislated system of in-
centives and disincentives. For example, if the pain imposed by a criminal sen-
tence exceeds the gain realized by an offender in committing the offense, future
criminal actions will be deterred. Additionally, they thought that law should focus
on providing people with security and equality of opportunity. They maintained
that property rights should be protected because security of property is crucial to
attaining happiness.” People, they thought, should perform their contracts be-
cause increased commercial activity and economic growth produce socially benefi-
cial increases in employment.

Utilitarians also favored the simplification of legal procedures. They opposed
checks and balances, legal technicalities, and complex procedures. They believed
that these “formalities” increased the costs and length of the judicial process and
made the justice system ineffective and unresponsive to the needs of large num-
bers of average people. Modern utilitarians would favor small claims courts, with
their simplified pleading requirements, informality, low cost, and optional use of

lawyers.”
IV. Analytical Positivism"

Analytical positivists asserted that law was a self- sufficient system of legal
rules that the sovereign issues in the form of commands to the governed. These
commands did not depend for legitimacy on extraneous considerations such as

reason, ethics, morals, or even social consequences. However, the sovereign's
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will was law only if it was developed according to duly established procedures,
such as the enactments of a national legislature.

Thus, the apartheid laws passed by the previously all-white South African
legislature were “the law” of that country at that time to the same extent that civ-
il rights legislation enacted by the U. 5. Congress was the law of this country. Each
of these lawmaking bodies was exercising sovereign power in accordance with
provisions of a national constitution. Positivists would maintain that individuals
and governmental officials have no right to disobey laws with which they person-
ally disagree due to moral, ethical, or policy objections. Positivists would also
maintain that trial jurors have a legal obligation to apply the law according to the
judge’s instructions . even if that means disregarding strongly held personal beliefs
about the wisdom of the law or its application in a particular factual dispute.”

Members of this philosophical school would view disputes about the good-
ness or badness of legal rules as extra-legal. They would maintain that such is-
sues do not relate to the law as it is. This approach promotes stability and securi-
ty. It also legitimizes governmental line drawing ( such as laws that specify the
age at which people can lawtfully drink or vote, or those that determine automo-

bile speed limits ).
V. Legal Realists™

During the early decades of the twentieth century, the social sciences were e-
merging. Academics and judges were attempting to borrow the scientific methods
that had been used to study the natural and physical sciences and use them to ex-
amine social institutions. From the late 1920s through the middle 1930s, juries,
and judges in particular, were subjected to empirical scrutiny by reformists such
as Jerome Frank" and Karl Llewellyn " who called themselves legal realists. The
realists focused on the extent to which actual practices varied from the formal le-
gal rules. They believed that judges were influenced more by their personal con-
victions than by established and immutable rules. Llewellyn made a very impor-
tant distinction between the legal rules and precedent-setting cases that were of-
ten cited as the basis for deciding why cases were won and lost ( which he called

“paper” rules) and the “real” rules of decisions that were undisclosed unless re-



