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5’.) INTRODUCTION

Anti—monopoly Law and Anti—unfair Competition Law have a
common protection goal, namely the protection of free competi-
tion. Although the two law is not same on competitive promotion meth-
od, there is tension in some aspects, but neither absolute repel each
other. Anti—unfair Competition Law regulates how to use the freedom
of competition, Anti — monopoly Law regulates whether there is
freedom of competition. Anti-monopoly Law is committed to the exist-
ence of competition; Anti—unfair Competition Law is committed to the
essence and the quality of competition. On the basis: of the previous
scholarship, the present paper aims to explore complex interactions”
between Anti—-monopoly Law and Anti—unfair Competition Law in de-
tail, in order to promote the further development of theory of Chinese
competition law.

The amendment ofAnti —unfair Competition Law provides an op-
portunity to review the relationship between trademark law and Anti—
Unfair Competition Law. Based on these key features, such as
exclusive application of the law and concurrence of right of claim,
there are two theories of the relationship between the two laws:
priority theory and symbiosis theory. Whether it is the relationship be-

tween German anti—unfair competition law, which was influenced by
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Unfair Commercial Practices Directive 2005 in EU, and trademark
law, or the relationship between British trademark law and passing off
law which was regarded as the equivalent substitute to anti—unfair com-
petition law have adopted the view of symbiosis theory. The reason is
the competitive nature of trademark law and the independence of trade-
mark protection function of anti—unfair competition law. Unfortunately ,
the fifth article of Anti—unfair Competition Law (2016 Revised Draft
Jor Official Review) and the sixth article of Anti—unfair Competition
Law (2017 Revised Drafi) adopted the theory of priority. The relation-
ship between the two laws should be correctly handled and the legal
provisions in the revised draft should be correctly amended on the
basis of the symbiosis theory. Fortunately, Article six of the Anti—Un-
fair Competition Law, which was finally passed by the legislature,
corrected the issue of excessive preference towards the theory of
priority to some extent. But the new provision still need to be
improved. Specifically, the new provision should regulate the counter-
feiting of registered trademarks, adopt a certain general concept of
confusion, and accurately define the meaning of the constituent ele-
ments of “having certain influence” .

The sharing economy has spawned a range of regulatory is-
sues. When Chinese regulators initially faced this novelty, they fell into
“path dependence” and analogized sharing services to their traditional
counterparts, resulting in excessive and outdated regulation. However,
during the process of formulating new rules to legitimize online ride—
hailing services nationwide, this analogy —based regulation was trans-
formed into an innovation —friendly model. The sharing economy has
been considered to be the quintessential business model of the innova-

tive economy and has received great regulatory tolerance. At the same
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time, the sharing economy, featuring innovative and regulatory dis-
ruption, opened the door to unfair competition. Many competition
issues have arisen from the dominant position held by platforms, pos-
sible mergers, special agreements between firms and participants and
administrative monopolies. However, Chinese regulatory authorities,
to a large extent, have accepted the Schumpeterian hypothesis that
monopolists favor innovation, and therefore, they left the above com-
petition issues unregulated. Therefore, the regulatory framework for
the sharing economy should be transformed again into a competition—
oriented model and, more importantly, antitrust regulations should be
at the core of this framework. Within the framework, the SSNIQ test
should be considered when defining the relevant market, both price—
related abuses and non—price abuses of dominant position need to be
reanalyzed, the calculation method of threshold for merger reviews
should be optimized, vertical integration and data concentration
should be considered in merger reviews. In addition, regulators should
pay attention to potential conspiracy, particularly to quartet
agreements in the ride—hailing sector.

In the pharmaceutical industry of the United States, the patent
litigation settlement agreement which includes ‘ reverse payments’
from the patent holder to the alleged infringer, has aroused
widespread concern. The typical purpose of this agreement is as ex-
change for the alleged infringer’s agreement to delay or abandon market
entry. Legitimacy analysis toward reverse —payment settlements becomes
further complicated because of the innovative policy for brand —name
drugs and the competition policy for generic drugs, which has caused
great controversy in the judicial practice of the United States. The
Eleventh Circuit Court utilized the scope—of—the—patent test and empha-
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sized the deference to the patent exclusion scope. The Sixth Circuit Court
concerned more about the fact that this agreement was an anticompetitive
market—division arrangement in nature and utilized the per se rule. The
Supreme Court analyzed this agreement under the traditional rule of
reason and hoped to reduce the cost of mistake by comprehensively eval-
uating various factors. However, due to the existence of information a-
symmetry and the limitations of the rule of reason pointed out by Hoven-
kamp, the ‘presumptive illegality’ approach would presumably become
the most appropriate rule in the United States. As a power in the field of
intellectual property protection, as well as the Generic drugs production
and consumption, China has the cultural, institutional and industrial pos-
sibilities of inducing reverse payment. Chinese Antimonopoly Law
contains multiple goals rather than the single efficiency goal like
American Antitrust Law. The reverse—payment agreement should be ana-
lyzed under the *prohibition and exemption’ framework, in order to a-
chieve the balance of competition order maintenance, innovation incen-
tives, human rights protection and other values.

The patent linkage system refers to the system that links the
patent status and the pharmaceutical administrative approval. In order
to achieve the linking function, the coordination within the pharma-
ceutical approval authority, the coordination between the approval au-
thority and the judicial system, and the coordination between the ap-
proval authority and the patent adminisirative department are re-
quired. In a word, the patent linkage system includes a lot of institu-
tional elements, therefore a broad conception should be
adopted. Under the influence of unilateralism and hegemonism, the U-
nited States, through unilateral or bilateral trade agreements, attempts

to transform its domestic Hatch—Waxman patent linkage system into a
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global standard. Canada, Australia, South Korea, India and many
other countries are affected by this “rule hegemony” . Different coun-
tries responded differently. Canada completely transplanted the Ameri-
can—style patent linkage system, which hindered the formidable ge-
nerics industry. Australia selectively transplanted the system, adding
anti — competition and anti — evergreening clauses into the patent
linkage system, which reduced the impact of the American—style link-
age regime on its domestic pharmaceutical industry. The central gov-
ernment of China released a new guideline on reforming drugs
approval procedures on October 8th, 2017. According to this
guideline , the regulators will explore the establishment of patent link-
age system. When submitting the generics applications, the applicants
must state the status of patent ownership. If there is any dispute about
the patent right, the parties have the right of filing a lawsuit. If the
suit is filed, the marketing approval will be delayed but the technical
approval will continue. Considering the insufficiency of China’s pharma-
ceutical research and development capabilities, the slowness of innova-
tion cultivation, and the situation that China relies heavily on the ge-
nerics, fully transplanting the linkage regime as similar as Hatch—Wax-
man system will cause serious competitive risks to the generics indus-
try. Brand pharmaceutical companies can delay the entry of generic
drugs into the market by abusing patent information registration system,
reaching anti—competitive agreements (mainly reverse—payment agree-
ments ) , implementing product —hopping strategies, and abusing au-
thorized generics, result in damaging affordable drug accessibility. Only
the transplantation of a patent linkage system that doesn’t impede the
generics competition is justified. Specifically, China’s patent linkage
system should introduce the legal fiction of infringement, build the
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Chinese version of the Orange Book system, stipulate the damage pro-
visions, and regulate anti—competitive agreements actively.

Confined by the huge deterrent of antitrust law, market players
rarely used overt protocol cartel or resolution cartel, while they elabo-
rately developed ‘underground cartel’ and struggled to hide informa-
tion communication. Thus, cognizance and regulation of price
concerted practice becomes a conundrum in competition law. Posner
and other scholars proposed that the existence of concerted practice
should be proved by objective economic evidence, regardless of sub-
jective aspects. However, the theory of oligopolistic interdependence
in economics, ‘ Oliver Black’ logic analysis in analytic philosophy
and the legal demonstration for the particularity of “ meeting of the
minds” in concerted practice, all illustrated that the cognizance of
price concerted practice must adhere to the subjective
aspects. Focusing on subjective aspects, through the type analysis and
efficiency balance of information behavior, the regulators should try to
establish the regulatory system with ‘ communication’ as the core,
which might be an effective way to fight against concerted practice. It
should be noted that the anti—monopoly law should have a cautious at-
titude to the regulation and cooperate with department laws such as
the price law.

The patent pool and the patent alliance can be used interchange-
ably, but there are certain differences between the two concepts. The
essence of the patent pool is a collection of patent rights based on the
agreement. The patent alliance is a collection of patent owners in the
pool ; the patent alliance is the subject, and the patent pool is the ob-
ject. The members of the patent alliance are patent holders, and the

patent pool is composed of the patent; in the information technology
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industry ; forming a pool around common technical standards is rela-
tively simple and can determine which patents are essential for the
standard. The standard essential patent organization is mainly respon-
sible for the formulation of standards. The patent joint venture mainly
involves patent licenses. It is an important tool for enterprises to pro-
mote technical standards and obtain economic benefits. In
biotechnology and pharmaceuticals, patent pool formation is often
more difficult, precisely because technical standards are difficult to
define precisely. The standards organization does not identify essential
and non—essential patents. However, the standard of the necessity of
entering the pool patent is one of the most important standards of the
patent pool, and it is also the basis for the patent joint venture to de-
termine the license fee of the patentee. The three types of patents,
namely competition patents, barrier patents, and complementary pa-
tents, have different levels of demand, and the impact on market
competition is also significant. When the patent pool participants form
a competitive relationship, it is very likely that the patent pool will re-
strict the effective competition in the relevant market. While
intellectual property law also focuses on anti—competitive restrictions,
its concerns should be broader, including the act of weakening these
intellectual property policies, even if they do not violate antitrust
laws. The anti—-monopoly law is only intended to identify certain types
of hazards and cannot solve all patent policy issues. The scope of ad-
justment of the abuse law should not be defined by anti —monopoly
law. Abuse of market dominance related to patent pooling includes
monopoly high prices, refusal to deal, tying, return terms, patent li-
cense fees for expired patents, discriminatory clauses, and non—ques-

tion clauses.
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The study of patent—holdup in the related areas of licensing of
standards—essential patents ( SEPs) has proven problematic. On the
one hand, the academic community has a different opinion on this as-
pect. On the other hand, there are huge differences in the different le-
gal remedies of the two major legal systems in Europe and the United
States. SEPs are actually instruments encompassing various strategic
uses, which lead to anti — competitive behaviors of abusing market
dominance, and could also become a tool for patent—holdup in the
microeconomic sense. FRAND is related to both the standard
necessary patent holders and the standard essential patent implement-
ers, both the buyer monopoly and the seller’s monopoly are its two ob-
jections. The bias is the taboo, and avoiding lean to either side is im-
portant to keep the FRAND commitment. The FRAND defense in
cases of standard essential patents has two elements: one is market
dominance, and the other is violating FRAND commitment from the
SEP holders. This actually has the effect of extending the scope of the
anti—-monopoly law, not only including the abuse of litigation rights
and the reverse patent holdup, but also being equivalent to the total
conception of abusing of market dominance, such as monopoly high

prices, refusing to deal and price discrimination.



LINESEALFRRNE( ELHEE )

> BEIRA i o R 5 SE R AL

AR R A R R SR B ik
5%

CREAG R A 4
oo 600 2 5 7 SC IR 9E

D GRS

O o 42 3 ik AL AL i

O B RS TR SRR MR R

O ol I W 7 O i

> kI B

> R B ik TR

EXIRE. TEHE
Hmse. @rELL



@ CONTENTS

geB #®

INTRODUCTION

i

REMESRAESRZREXRRL
BRI
R

Wﬂﬁﬂﬁﬁ ® B
ot o <f <
e
*
o>

[ 1

E
g
op

&

=]
%!_
op
pace

AT

¥
=g

F8 ARSRER: BiREiIRAES
RPIEARFEZLR
F—T BRESRALEIARFENHHXREZR
BT BRENREFMARRTESLAINGE
F=F NEREWTHRAELSREFEEITIRE
FOT FRAESEFEGERRNEAREBLR

> 001
> 001
> 006
> 036
> 047
> 060

> 086

> 097
> 099
> 107
> 114

> 139

- 001 -



ﬁ’g}'& MRFA S E P ERBIE

F=% OMHESHPNRE: HAZXHNNERE

B—T HEZFMSNXENTEMRR

BT FRAKE, BEEBELEERCHAL
FRIEE

F=T IHAFREEREARFEEENELAR

FHET BE CERERTEET, fHSRESEX
REHE

FHT RXUAFREE., TESEAULBENRT

BOT HRTHRESZTIMYOIRZER S RE
‘Rl EREE

=1

-1

BW XEREZAHLAEERE
B=T

BT

XEEERFELVARE, FEHE
BiERN
FET PEIBRTREZAHIMEAFZHE

$hE WeThlEEdELHPHZS IR

F—T SEATRFMREEFNXR

BT THRHRENSSEESANEEE

BT T SRR HIE TR & A9 BRI S o) &
T TR EOEBAESE

BHY NaPEXENEFSEET 2N

BAE EA/HTWIHEITRNIRZERTHHZE

—T M "XIRCHKR" BHEITHOEERN

w0

ZEMF REZ AN EEIESFIREG

> 157

> 158

> 165

> 175

> 187

> 192

> 198
> 198
> 202

> 208

> 232

> 243

> 266
> 266
> 271
> 277
> 285

B> 321

B> 334

B> 334



s

B
i

[11
o df o df

8
=y

“EYRH” M BB AEE
MEIRI, MUEB R AME Fils

M PRI, RZWOEMNMAE LR
HhEFT A BE SR RS

BtE TNRETINRAHBZE{ITR
KB R

£

L pty ]
B=%

THRESHRELETHAR, DEH
S@EMA T EE B Pl
TRKEXRBEN R Z2HTARENT W
5 EFBE R oI X 6K A
M XEH AT ARBF DT

EB/I\E IENETH FRAND RiESRZWNE{ER

£
]

=1
FHET
BHT
BAT
LD

FRAEVELZFER OB E
KFFRMELFEAES. THHIFN
AT X A

FRAND 1 R 5 FH LB E WK
REXETFRUNER I EHAL

BT SR EMAS & @ F T
FRAND ER NiF] #EMITE

g B

-a

FBSENR

B i

> 336
> 342
> 350

> 355

> 359

> 361

> 376

> 394

> 471

> 471

> 482
> 498
> 518
> 524
> 533

> 539

> 543

> 568



F—= ,
CHAPTER1 i —

RZUESRAELEDELRL

RAEYE MR EZRENZ RN SR H %,
B TRIPTES, WRGESIEBI PR SR, #O N ROX 58 5 1Y
TR TR TS R 2, RAIE Y E ki EZMEET
WSLEEF AT HREN, BEEAESTERIT RN, BEEHRNE
FAT ML SRR EPUE, P ESEBEENGE
Wik, REWENIEBIRERIPASGES, DSt andt
Mgk FEIER, HCHEMENTH TR SERE, TR
Fi 2 AR RE Bl TR IE 238 ik B R R Z A IE
AT AMENEELEEORM LG, UG A FEsahimk
o ARNEHEN R, EESMENEIRR, A3
oA B IR R A P 2 .

B0 R

HIRF ALY TEFE S RERNEZ B 2Z R, SAREA
MR EE , BRI 25 B D7 s & FRANE], Bl il BE i @ f 7R K
FEARRE , ARTA] () BRI SR A A DR T i S AR TE R i S, BN,
HEEARFFH “TePiE”  (droit de la concurrence) FIPENR, i
BRI T A KB, AlEAR B &5, K& Eal LA
Gk SOV CPIUE, o, B TE SRk AR < S PR e
TR (le droit des pratiques anticoncurrentielles) , 53 [E & 4E
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PErEARRE , 107) S SE vk U 3 BN R £ A S BR i TE ik
5 “RAIESTESE”  (le droit de la concurrence déloyale) . 7%
T 1850 473 i 35 0 E 25 24 ey 10 %ot A A 3 a0 25 7R HH 57
ER— MBI, #HEH T “AEYES” S, BEM%
Beld (EEERESR) 55 1382 FRZREUT AR N A, A
IS TEA R — R IR 0 R AU T R A8, 76t 5L 6l I
T — BB LA E S3E R, S BRI AT BOE Y TS
DM IH T E, ET 1953 8 H9 HIL G LT RFFSER
TRk B HZEFAIEEHLY (Le décret no 53-704 du 9 aotit 1953 relatif
au maintien ou au rétablissement de la libre concurrence industrielle et
commerciale) , 5 —TMRIFFE . ARTES N H 1 %/
X, WRIRHREHATIFHEOR, HP 1986 4F, Bey, K8
EEGEEA BHE, Haefony (19864 12 4 1 H 86-1243 5
KM N H L4 ( Ordonnance n°86—-1243 du 1 décembre
1986 relative a la liberté des prix et de la concurrence) , JNFR “Hrik
g, O gk S@ R T —REXNRN, BT —1 0
I — B R,

T N SN IE 2 S ik i D s, AT R BRI 3 A ik i
PR AL, ANIEYTEFABEE (unlauterer Wetthewerb) 7
Ry LR THE, EEELE TFRIEAE, BEEXHR
AIEYTE R AR REAIE R, BERERTEFHE S
RRAZPOERY, 1869 4F (TR&RG) BeA & AAIE S5
FRME, SRR ANTEGER® ERE By R &, A, 7
e B4 T b DX P 9 92 L vh BT G 1 2 B B R B R R R Y B
AFEN R AREER RS (concurrence déloyale) 5 # B —

(1) [8] P8 s “EEGEEME", BISF, & (R¥ER) 1999 4
E3M.
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