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PREFACE

This text is written with the intent to provide step-by-step guidance
through the ever-changing field of domestic relations practice.

Family law lawyers must be familiar with a wide spectrum of substan-
tive and procedural law; and must stay on top of a growing mountain of
statewide and local procedural rules. We explain the statutes, rules
and cases, and offer our analysis of the many lingering issues. We
include “practice pointers,” tactical considerations and essential
forms to suggest the best way of getting from starting point to destina-
tion. Our goalis to provide you with the practical “know how” you need
to serve your clients with competence and confidence.

Now in its 14th year, this Practice Guide has gone through evolution-
ary change. With the enactment of the Family Code, we have rewritten
the text to bring you a new “roadmap” through the difficult terrain of
family law practice. And we will continue to revise this book in the
coming years to keep you current and catch new trends as they
develop.

We offer our thanks to Professor Michael R. Asimow, Associate Dean
and Professor at the UCLA School of Law, who keeps us up to date on
the tax materials; and to Attorney Bruce E. Cooperman, of Trope &
Trope in Los Angeles, for his preparation of the premarital, marital and
marital settlement agreement materials.

Also, our special thanks to the many California appellate justices,
superior court judges and attorneys who, through their participation
on Rutter Group Family Law programs, have helped us improve the
coverage and practical guidance offered in the text.

Finally, our thanks to you, the practitioners, for your comments and
suggestions in helping us keep the Practice Guide on target. With your
input, this Practice Guide achieves its aim of making life a little easier
for all of us!

JUDGE WILLIAM P. HOGOBOOM (Ret.)
Former Supervising Judge

Family Law Dept.

Los Angeles Superior Court

JUSTICE DONALD B. KING
California Court of Appeal
First Dist., Div. Five

Rev #11004 Preface
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CHAPTER 1

THE FIRST CLIENT INTERVIEW
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C. PHIor COUNSEl s w5 s s m s o 315 50 5 & 58 5580 500 556 05 8 1-10
d. Attorney competence .......... ... . iiiiiiiin.. 1-11
€. MEerits Of CASE: s.cnsmsmsmsms s 5w bas 505 55 5 5 15 5 5 68 ¥ i 3 1-11
7.  Accepting the Case—Start Gathering Evidence....... 1-11
a. Always prepare as if case willgototrial .......... 1-11
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(2) CAVEAT—lIlimitations in dealing with other

SPOUSE o e ettt et et

(a) Ethical restrictions on attorney ex

parte contacts with nonclient spouse . ...
(b) lllegal eavesdropping concerns ........

1) State law criminal and civil

EXPOSUME .. evveeeennneenereennns

a) “Litigation privilege” no defense ..
2) Federal law exposure ..............
3) Exclusionaryrules.................

(c) Harassment and annoying telephone

(o7 || 1T Aoy

CLIENT INTERVIEW CHECKLIST ......................
1. Necessity for Checklist................ ... ... . ...
2. Using Checklist at Interview . ......................
3. FORM: Family Law Interview Checklist .............

POTENTIAL ETHICAL PROBLEMS IN ACCEPTING

OR CONTINUING REPRESENTATION .................
1. Conflict From Representation of Adverse Interests.. ...

a. Representing adverse interests with “informed

writtenconsent” ... .. ... .. ..

b. Concurrent representation of conflicting

interests ... e

(1) Representing both spouses in dissolution

(“dual representation”) .....................
(a) Potential conflicts—"dual
representation” technically permissible
with informed written consent ..........
1) Initially recommend separate
counsel ...
2) Verify no existing disputes ..........
3) Ascertain and disclose areas of
potential conflict ...................
4) Disclose adverse consequences of
joint representation.................
5) Encourage independent legal
advice before agreements
EXECUEA vcvs vv csmimsmns s swse s @ s
6) Identify namedclient ...............
7) Obtain informed written consents . ...
a) Additional informed written
consents required if actual
conflictdevelops ................
(b) Actualconflicts .......................
1) Limitation—consent ineffective
to represent conflicting interests in
contested litigation .................
(c) Distinguish—ethical obligations as
attorney “mediator” . .. e sews s sme s ss s
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(2) Simultaneous separate representation of
clients with conflicting interests .............
(a) Automatic disqualification absent
CONSENLS! oo s 1005 165 8 151805 5505 508 505 65 5 61 8 5 8 3 00 908
1) Withdrawal from “less favored”
representation not an alternative . . ...
Successive representation of conflicting
interests (representation adverse to former
CHENY w55 s e wam smes 6w s 58 96 5065 a8 56 s B 5 &
(1) PurposeandsCope .........covvviivunenennn
(a) “Former client” includes former
“prospective’ clients ............ ...l
(2) “Substantial relationship” test—
disqualification for actual or potential
breach of confidence ......................
(a) Attorney’s knowledge of confidential
information presumed from “substantial
relationsShip” « « s swcves s o 0 vm s s v msme e
1) Factors indicative of “substantial
relatioNSNIP! s s 55 55 5 s 5539 508 539 w6 w0 0.0
2) Lapse oftimeasfactor..............
3) Compare—preliminary/peripheral
involvement........................
(b) Balancing of interests?.................
1) View that disqualification
discretionary...............oiiiuL.
2) View that “substantial relationship”
triggers mandatory disqualification. ..
a) Limitation—waiver by prejudicial
delay in seeking recusal..........
3) Compare—"substantial relationship”
TESENOUIMEGL. « o scvss o s 55w 1009 5058 s s
(8) APPICATION .. ... .00 00 e s 05 58 s 8 58 e 1
(a) “Family attorney” representing one
spouse in marriage dissolution..........
(b) “Switching sides” in successive
dissolution actions ....................
(c) Compare—mere preliminary
consultation with “former client”
SPOUSE 5 55 55 5555 500 56 505 w5508 5 S aiEwis oo 5 »
(d) Compare—successive representation
in unrelated actions ...................
(e) Compare—confidential information
obtained outside attorney-client
YEIAHONSNID! 5 o505 wis 00 w15 s 578 190 998 5500 506 w08 im0 5
1) Other disqualification grounds.......
2) Otherremedies ....................
(4) Law firm vicarious disqualification...........
(a) EXariplens o ousmsmmams o sm s s o5 56556500 5
(b) NO “ethical screening” rebuttal .........
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1) Distinguish—possible rebuttal
where recusal predicated upon
nonlawyer employee conflicts of

interest. ..c.assasinsnvsmenswsspwes
(5) Compare—district attorney support cases. ...

(a) Private attorney-district attorney

successive adverse representation .....

(b) District attorney “switching sides”—
no adverse representation conflict

againstparents.......................

d. Conflict from counsel’s interest in subject
matter or relationship with other interested

PEVSONIS s w5 o 5155 5% w0 w16 578 565 5 79 8781 946 818, 90 190 3; oL oo oie

(1) Disclosure of adverse relationship/

interest required at a minimum.............

(2) Informed written consents required if

other clients implicated in conflict ..........

(83) Compare—law firm associate adverse

relationNSRIPS « «s.cs5 5 55 wsios 5o mis s o s 5

(4) Compare—relationship with opposing

COUNSBN o 5 ms s 12 5 5.5 5.5 345 505 006 518 5.5 5 BIR RIS Wi
e. Review of ruling on disqualification motion .......

Conflict From Nonlawyer Employee’s Prior Work

forOpposingSide .........coiiiiiiiiiiinnn...

a. Actual possession of confidential information

MUSt D SHOWRY: s 555 516 515 ms 1505 195 18 568 5 515 55 s 5 598 50 60 50

b. Disqualification absent proof of effective

“SCIEENING" s s 515 55 55 505 3 w8 005 595 57 w0 T o i ) i 0
Conflict From Relationship With Opposing Counsel. ..
. Duly of diSCIOSUNE «usssmssm s a5 ns wem s s sww i

(1) Compare—relationship with opposing

firm member not involved in subject matter...1-39
b. “Appearance of impropriety” not itself ground
for disqualification ............................ 1-39

Conflict From Collateral Relationship With Own

COIEIT: o 155 555 5.5 15555 1525 b o wmos o v o s i3 393 555 605 [S0n @6 5 1-40
a. Business dealings with client—limitation
on acquiring adverse pecuniary interest.......... 1-40
(1) Minimum requirements..................... 1-40
(a) Regardless of actual effect on client’s
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(b) Recommendation to seek “independent”
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(2) Application ....... ..o 1-41
(a) Business dealings related to
representation ................. ... ... 1-41
1) Attorney fee security arrangements
INCIUAET . 555 55 5755 508 10 6.5 om0y 1-41

2) Client loans in lieu of fees included ..1-42
(b) Same limitations on dealings arising
out of former representation............ 1-42
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