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jamaica
R. A. Mahfood*

On 6 August 1962 Jamaica ceased to be a British
Colony and became an independent unitary state

and a full member of the British Commonwealth
of Nations. The official language is English.

I. CONSTITUTIONAL SYSTEM

1. Nationality

Nationality is acguired by birth in Jamaica, birth
outside Jamaica to a father who is a Jamaican
citizen, or marriage to a male Jamaican citizen.
It may be lost by the acquisition or exercise of the
rights of citizenship of another country (Const.
Ch. 1I).

2. Territorial Division

Since 1 May 1867 the country has been divided
territorially into three counties and fourteen
parishes (The Counties and Parishes Law, ch. 8a).

3. State Organs

a. General structure. — Parliament consists of the
Queen, a Senate and a House of Representatives.
There is a strong two-party system. The senate
comprises 21 persons appointed by the Governor-
General, 13 on the advice of the Prime Minister,
and 8 on the advice of the Leader of the Opposi-
tion. The members of the House of Representa-
tives are elected on the basis of universal adule
suffrage, single-member constituencies and the
first-past-the-post system. There is a Cabinet
which consists of the Prime Minister (who is the
person best able to command the confidence of a
majority of the House of Representatives) and
not less than 11 other ministers appointed from
4mong the members of the two Houses by the
Govemnor-General on the advice of the Prime
Minister (Const. Ch. V, VI), There is a permanent
Public Service. The powers of appointment and
removal as well as of disciplinary control of public
officers and members of the Police Force are vested
by the Constitution in independent comimissions
(Const. Ch. IX).

b. The Head of State is Her Majesty the Queen.

* Queen’s Counsel, Kingston.

She appoints the Governor-General as her repre-
sentative in Jamaica, In law, as well as in
practice, however, the real controlling power over
the administration is exercised by the Prime Minis-
ter and Cabinet (Const. Ch. VI).

c. Parliament. — Subject to the Constitution,
Parliament is supreme and may make laws for the
peace, order and good government of the country.
Ordinary Bills may be passed by a single majority
of both Houses; but the most important constitu-
tional provisions can only be amended by special
majorities in both Houses. The Senate has certain
limited powers of delaying Bills (other than
Money Bills) for a short period of time but the
House may eventually override the Senate. In the
case of a constitutional amendment, however, if
the Senate does not concur, it can only be passed
with the approval of a special majority of the
electorate (Const. Ch. V).

d. The Cabinet is the principal instrument of
policy being charged with the general direction
and control of the government and is collectively
responsible therefor to Parliament. In practice,
both Chambers have been greatly over-shadowed
by the Executive (Barnett 114, 425).

e. The Parish Councils administer local affairs in
the parishes. Effective control over Parish Coun-
cils is exercised by central government as bye-
laws and financial estimates must be approved by
the minister in charge of local government affairs
(the Parish Councils Law, ch. 271; the Parochial
Rates and Finance Law, ch, 276).

4. Judiciary

a. The courts include the Supreme Court, which
is primarily a court of first instance with unlimited
jurisdiction, the Court of Appeal, the Judicial
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Committee of the Privy Council, as well as in-
ferior courts of first instance with limited jurisdic-
tions, namely Petty Sessions Courts, where lay
magistrates preside and Resident Magistrates
Courts, where qualified stipendiary magistrates
preside. The Chief Justice and the President of the
Court of Appeal are appointed by the Governor-
General on the recommendation of the Prime
Minister after consultation with the Leader of the
Opposition; and the other judges are appointed
by an independent Judicial Service Commission.
The judges are independent and accorded security
of tenure and remuneration. All civil and criminal
matters are dealt with in the ordinary courts and

there is no defined system of specialisation. There
are, however, a number of statutory bodies which
exercise quasi-judicial functions in specific areas.

b. The Director of Public Prosecutions is a public
officer but is not subject to the direction or control
of any other person or authority. He has power
to institute and undertake criminal proceedings,
to take over and continue any criminal proceed-
ings that may have been instituted by any other
person or authority; and to discontinue any such
proceedings before judgment is delivered (Const.
Ch. VIs. 94).

II. SOURCES OF LAW

The Constitution (Const.) is contained in the Ja-
maica (Constitution) Order in Council of 23 July
1962 (S.I. 1962 no. 1550), which was made by the
Queen of the United Kingdom under the West
Indies Act, 1962 (10 & 11 Eliz. 2, c. 19), an Act of
the United Kingdom Parliament. It came into
effect on 6 Aug. 1962. The 1962 Order in Council
(s.4) expressly preserves all laws which were in
forcein Jamaicaimmediately before independence.
This includes the United Kingdom statutes
which were expressly extended to Jamaica; cer-
tain English statute which have been adopted on

the settlement of Jamaica; and laws enacted by the
Jamaican legislature. In exercise of its legislative
power, Parliament enacts laws from time to time.
The most important laws are contained in the
1953 Revised Edition of the Laws of Jamaica.
Statutes enacted in Jamaica are published in annual
volumes known as Laws/Acts of Jamaica. English
case law and works of reference are an important
source of law. Decisions of the Jamaican courts
are reported in the Jamaican Law Reports and the
‘West Indian Reports.

IOL/IX. EVOLUTION AND CONTENTS OF LAW

The concepts and content of Jamaican civil law
are basically the same as those of England. The
English Common Law principles relating to ca-
pacity, legal entities, family, ownership, contracts,
damage and torts, and inheritance have been
adopted in Jamaica. Jamaican legislation has also
followed the pattern of English statutory develop-
ments although, as indicated below, some of the
more recent of these developments have not yet
been introduced into Jamaica. Accordingly, the
United Kingdom statutes cited below are not
necessarily the statutory provisions currently in
force in that country.

1. Family Law

There are a number of statutes regulating family
law. These include the Adoption of Children Law
{no. 75 of 1956), the Guardianship and Custody

of Children Law (no. 69 of 1956), the Legitimation
Law of 1909 (ch. 217) as amended by the Legiti-
mation Amendment Law of 1961 (no. 18) and the
Divorce Law of 1879 (ch. 102) as amended by the
Divorce (Amendment) Act, 1969 (no. 30). These
Jamaicanstatutesare based on the following United
Kingdom statutes: The Adoption Act, 1950 (14
Geo. 6, ¢. 26), the Guardianship of Infants Act,
1925 (15 & 16 Geo. s, c. 35), the Legitimacy Act,
1926 (16 & 17 Geo. s, c. 60), the Legitimacy Act,
1959 (7 & 8 Eliz. 2, c. 73) and the Matrimonial
Causes Act, 1857 (20 & 21 Vict., c. 85).

2. Property

The transfer of movable property is regulated by
the Sale of Goods Law of 1895 (ch. 349) which is
based on the United Kingdom Sale of Goods Act,
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1893 (56 & s7 Vict., c. 71). Although the owner-
ship of interest in land is determined in accordance
with the principles of English Common Law,
Jamaica adopted a system of registration of titles
to land by the Registration of Titles Law of 1889
(ch. 340).

3. Succession

The testamentary disposition of property is gov-
emned by the Wills Law of 1840 (ch. 414) which is
based on the United Kingdom Wills Act, 1837
(7 Will. 4 & 1 Vict., c. 26). Intestate succession is
regulated by the Intestates’ Estates and Property
Charges Law of 1936 (ch. 166) patterned on the
United Kingdom Administration of Estates Act,
1925 (15 Geo. s, c. 23).

4. Commercial Law

The law regulating the incorporation and opera-~
tion of corporate bodies is the Companies Act,

1965 (no. 7 of 1965) based on the United Kingdom
Companies Act, 1948 (11 & 12 Geo. 6, c. 38), Bank-~
ruptcy is governed by the Bankruptcy Law of
1880 (ch. 32), based on the United Kingdom
Bankruptcy Act, 1860 (32 & 33 Vict., c. 71). The
Jamaican Trades Marks Law of 1957 is based on
the United Kingdom Trades Marks Act, 1938 (1
& 2 Geo. 6, c. 22). The United Kingdom Copy-
right Act, 1911 (1 & 2 Geo. $, c. 46) is one of the
pre-independence United Kingdom statutes which
continue in operation in Jamaica. The Patent Law
of 1857 (ch. 283) is based on the Patent Amend-
ment Act, 1852 (15 & 16 Vict., c. 83).

5. Civil Procedure

The procedure in civil matters in the Supreme
Court is regulated by the Judicature (Civil Pro-
cedure Code) Law of 1889 (ch. 177) which follows
the Rules of the Supreme Court of Judicature of
England.

X. SELECTIVE BIBLIOGRAPHY

On the law of the Commonwealth countries in
general, see national report on the United Kingdom
sub XT.

Barnett, L., Constitutional Law of Jamaica (Thesis,
London 1966); Hamilton, Problems of Administration
in an Emergent Nation — A Case Study of Jamaica
(New York 1964); Grant, Jamaican Land Law (1957);

White and Ravenscroft (ed.), Trade Marks [Jamaica]
399-404; Constitution of Jamaica of 25 July 1962:
Peaslee, Constitutions IV 806-885; Foreign Tax Law
Association (ed.), Commercial Laws of Jamaica (loose-
leaf, St. Petersburg, Fla. 1965 ss.).
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Japan
Yosiyuki Noda*

Japan is a monarchy with strong republican tend-

encies. Its Japanese name, Nippon-koku, means the
State of Japan; but in official documents drawn

up in French or English, the short name Japon or
Japan is used alone.

L. CONSTITUTIONAL SYSTEM

1. Nationality

A child is Japanese by birth: (a) if its father is
Japanese at the time of the birth of the child or if
the father died before the birth and was a Japanese
at that time; (b) if its mother is Japanese, when the
father is unknown or has no nationality; (c) if the
child has been born in Japan, when both its parents
are unknown or have no nationality (Nationality
Law no. 147 of 4 May 1950, art. 2). - One can
become Japanese by naturalisation under the con-~
ditions set out by the aforesaid law (art. 4-7).

Causes of loss of nationality: (a) voluntary ac-
quisition of a foreign nationality (art. 8); (b) ac-
quisition of a foreign nationality by birth, unless
Japanese nationality is reserved within a period
laid down by law (ibid.).

2. Territorial Division

The local Autonomy Law (no. 67 of 17 April
1947) is the most important source in this matter.
Japan is divided into one to, one 48, two fu and 42
ken. They are known by the combined term: fo-
dé-fu~ken. Ken more or less corresponds to a French
department; between ken and fu there is only a
difference of name. The title of fo is at present
given to a territorial unit which includes the
former department of Tokyo and the former city
of Tokyo. But this title is not legally limited to
Tokyo. There is only one d8, namely Hokkaidd,
the most northerly island in Japan, the area of
which is very much greater than that of an average
ken. Dé is nowadays assimilated to ken. The dif-
ference in their names is entirely historical,

In the area of each of these territorial units are
communes called in Japanese by the combined
term of shi-ché-son (art. s). Shi is 2 commune
equivalent to a city provided its population ex-
ceeds 50000 (art. 8 par. 1). The conditions under

* Professor, Faculty of Law, University of Tokyo,
Tokyo.

which a place can be a ché or machi (town) are laid
down by ordinance of the local assembly of the
particular to, d6, fu, or ken which includes it (art. 8
par. 2). Usually a commune with more than 5000
inhabitants is chd. The other communes are son or
mura (village).

The communes are not secondary collectivities
subjected to the authority of the to-dé-fu-ken. It is
only that their territory is enclosed within the area
of these. Nevertheless, the provisions of an ordi~
nance of a collectivity may not derogate from
those of an ordinance of the territorial units in
which it is situated, if that deals with the same
subject.

3. State Organs

a. General structure. — Under the present Consti-
tution of 3 November 1946 (Const.), the principle
of the separation of powers is quite well observed.
The legislative power belongs to Parliament (kok-~
kai). The judicial power belongs to the Supreme
Court and lower courts. The executive power is
exercised by the Cabinet of ministers (naikaku).
There are various bodies under the naikaku, nota-
bly the ministerial departments, which are 13 in
number. Fach of them is assisted by various auxil-
iary bodies: agency, administrative board, con-
sultative councils. Although auxiliary organs, the
following two are under the direct authority of
the Cabinet: Bureau of Legislation, which has the
job of drafting government bills, and the National
Personnel Authority which is entrusted with safe-
guarding the position of civil servants. Besides
this, the Constitution itself creates a very impor-
tant body: the Board of Audit which has the task
of ensuring that the budget is complied with
(Const. art. 90). The Law no. 73 of 19 April
1947 relating to the Board of Audit assures this
body of independence in relation to the govern-
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ment (art. 1). The independence of the National
Personnel Authority is not declared by statute,
but it also enjoys a fairly wide degree of indepen-
dence.

b. The Head of State. — Before 1945 there was no
doubt that the Emperor (tennd)! was Head of
State, because he was a real sovereign. But under
the present Constitution, which declares national
sovereignty, the tennd is deprived of all political
powers. He is at present an organ which has no
other function than that of symbolising the state;
he may only carry out the acts laid down in the
Constitution (art. 6—7), acts which are purely
ritual. It is thus difficult to say that the tennd is the
Head of State in a normal sense of the word.
Having said that, it is not impossible to qualify
him as Head of State in a very wide sense, since
he attests diplomatic documents and receives
foreign ambassadors. Strictly speaking, it ought
to be said that the Prime Minister or the Cabinet
itself legally represents Japan.

c. Legislative body. — The Parliament is the only
national legislative body (Const. art. 41). It is
composed of two chambers: House of Repre-
sentatives (shidgi-in) and House of Councillors
(sangi-in) (art. 42). Both are elected by universal
direct suffrage. The only difference in elections to
them is in the constituencies. The methods of elec-
tion are laid down by statute (art. 47). The Public
Officials Election Law (no. 100 of 15 April 1950)
was enacted for this purpose.

(1) The House of Representatives consists of
491 members (additional provisions of the Law
no. 49 of 7 May 1970 concerning provisional
measures for the participation of the inhabitants
of Okinawa in the government, par. 2) who are
elected for four years {Const. art. 45). Election is
carried out by a ballot in which one may vote for
only one of the candidates, and a candidate may
be elected without gaining an absolute majority
of votes. Candidates who have obtained a certain
number of votes laid down by statute are elected
according to the size of the vote obtained up to
the limit of the number of seats belonging to each
constituency.

(2) The House of Councillors has 252 members
(additional provisions of the Law no. 49 of
7 May 1970, art. 4 par. 4) who are elected for six
years, half of them being replaced every three
years {Const. art. 46). The election is likewise
carried out by a ballot in which one may vote for

1 Tennd is translated by Emperor. But this is not
strictly correct, for Japan has abandoned the name of
Empire of Japan (Nippon Teikoku - a literal translation

only one of the candidates, and a candidate may
be elected without gaining an absolute majority
of votes. In each election, 50 members are elected
in a single national constituency which covers the
whole of Japan and 75 members are elected in each
of the local constituencies, each department con-
stituting a local constituency. An elector votes at
the same time for a candidate in the national con-
stituency and for another one in the local constitu-
ency.

All nationals of both sexes aged at least 20, ex-
cept those excluded by statute, such as those lack-
ing legal capacity or persons sentenced to punish-
ments of a certain degree, are electors (Public
Officials Election Law (supra c) art. 9, 11). Persons
aged at least 25 may be elected as representatives,
and those aged at least 30 as councillors (art. 10).

The organisation and functions of Parliament
are dealt with by the Parliament Law no. 79 of 30
April 1947. The chief function of Parliament
consists of making laws. It can legislate on all
matters. It is unanimously admitted that draft
laws can be introduced both by the government
and by private members, although the Constitu-
tion does not mention it explicitly (¢f. Const. art.
72, Parliament Law art. §6). In principle, a law
comes into being when both chambers pass a draft
law in the same terms (Const. art. §9 par. 1). But
in case of disagreement, a draft law becomes law,
when the House of Representatives passes the
draft which the other chamber has rejected by a
majority of two-thirds of the members present
(ibid. par. 2). When the House of Councillors has
not voted within 60 days of receiving the draft
voted by the House of Representatives, the latter
can, deem the former to have rejected it (ibid. par
3). In principle, every matter is passed by a majori-
ty of the members present, the quorum being a
third of all the members in each of the chambers
(Const. art. s6). In exceptional cases, a special
majority is required (e.g., art. §s, 57, 58, 50 par. 2
etc.). The draft law is usually submitted to 2 per-
manent or ad hoc committee, before itis considered
in public session (Parliament Law art. 40 ss.).
There are 16 permanent committees in each as-
sembly (ibid. art. 41). The rules relating to debates,
internal discipline efc. are laid down in the regula-
tion of each of the chambers (Const. art. §8 par. 2).

Its second important function is to vote the
budget. This must first be laid before the House of
Representatives (Const. art. 60 par. 1). It is passed
by the agreement of both chambers. But in the
case of irreconcilable disagreement, or where the

of which is: Imperial State of Japan). See Noda, In-
troduction 73-78.
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House of Councillors has not passed the budget
within a period of 30 days after receiving the
draft adopted by the House of Representatives,
the vote of the latter is taken to be that of Parlia~
ment (ibid. art. 60 par. 2). The budget is distin-
guished from a statute, but it is considered as con-
stituting one of the categories of legal rules of the
state. “‘Final accounts of all the income and ex-
penditure of the state are submitted every budget-
ary year to the inspection of the Board of Audit.
The Cabinet must lay it before Parliament the
next budgetary year together with the reports of
the inspection of this board” (Const. art. 9o).

Parliament fulfils other functions: approval of
diplomatic treaties which have been concluded
(Const. art. 61), control over government actions
(art. 62), and the role of Judge Impeachment
Court (art. 64).

d. Government. — Japanese law uses the word
“government” (seif) very rarely in legal texts.
‘What substantially corresponds to it is the Cabinet
of Ministers (naikaku). The Constitution states
that executive power is vested in the naikaku (art,
65). The naikaku consists of the Prime Minister
(naikaku-soridaijin) and the ministers (kokurmu-
daijin) (art. 66).2 The Council of Ministers is called
kakugi in Japanese. The Prime Minister is chosen
by Parliament from amongst its members (art.
* 67). Usually he is the leader of a political party
which controls the majority in Parliament. He
appoints and dismisses all ministers (art. 68). He
lays all draft laws before Parliament in the name
of the Cabinet, he informs it about all the affairs of
state at home and abroad and directs and controls
all the administrative services (art. 72). He presides
over the Council of Ministers. He signs laws and
ordinances. Each minister is vested with powers
which are not so great. In principle he is the head
of a ministerial department, but there are minis-
ters without portfolio.

The powers of the naikaku as a whole are laid
down in art. 73 of the Constitution: (1) putting
ipto effect of statutes and management of affairs of
state; (2) control of foreign affairs; (3) conclusion
of treaties; (4) control of matters concerning civil
servants; (s) preparation and presentation of the
budget; (6) making decrees; (7) giving decisions
in matters of pardon. As one can see, the naikaku
as a whole has the power to issue regulations. The
government can only use it for putting statutes
into effect or by delegation under a statute.

TheConstitution fairly clearly adopts the English
style of Parliamentary regime. The majority of

2 Daijin literally means a great dignitary. Séri means
general direction. Kokumu means affairs of state.

the members of the Cabinet must have a seat in
one or other of the chambers (art. 68). The naikaks
is collectively responsible before Parliament (art.
66 par. 3). When a vote of censure is passed in the
House of Representatives or a vote of confidence
is defeated there, the naikaku must resign, unless
the House of Representatives is dissolved (art. 69).
The government’s right of dissolution is not limit-
ed to this case. According to practice, supported
by theory, dissolution is possible in cases where the
government wishes to invoke the vote of the
nation on important matters. So the principle of
checksand balances governs relations between Parlia-
ment and government,

e. Local authorities. — A large degree of autono-
my for local units is recognised by the Constitu-
tion (art. 92). Each unit has its local assembly (art.
93 par. 1) as an organ for deliberation. As an ex-
ecutive body, there is the head of the unit and his
agents, who help him. The head of the to-dé-fu-
ken is the prefect (chiji), and that of the communes
the mayor (shi-chd, chd~ch8 or son-ché).3 The pre-
fects, mayors, and members of the local assembly
are elected for four years by the inhabitants of
each unit concerned (art. 93 par. 2). The area
which used to be part of the city of Tokyo before
the introduction of the fo regime is at present
divised into 23 constituencies called ku which re-
semble the arrondissements (local government
areas) of the city of Paris. Each of these ku is as-
similated to a town; its head (ku-ché) is not, how-
ever, elected by its inhabitants, but chosen by the
assembly of the ku in agreement with the prefect
(Local Autonomy Law art. 281-283). Every ter-
ritorial unit is competent to deal with its property
and to manage its affairs (Const. art. 94). The de-
tails of local autonomy are set out by the Local
Autonomy Law, a veritable code comprising
more than 320 articles. The matters about which
the local assembly can take decisions are very
numerous. They are set out in art. 95 of the Local
Autonomy Law, but this list is not exhaustive.
The legislative rules adopted by a local assembly
are called ordinances (jéref). They may not dero-
gate from statutes or decrees. Following the
American example, the Local Autonomy Law
adopts several means of guaranteeing the freedom
of the inhabitants: e.g., direct demands leading to
the making or repeal of ordinances, for the dis-
solution of the local assembly, for the dismissal of
agents such as the head or the members of the as-
sembly, etc., or for a referendum. These methods
are, however, seldom used.

3 Ché means chief (head).
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4. Judiciary

a. Organisation. ~ The organisation of the courts
is laid down by the Court Law no. 59 of 16 April
1947. All judicial power is exercised by the Supre-
me Court and the lower courts (Const. art. 76).

The lower courts are divided into two instances.
Those of first instance are divided in their turn
into three categories.

(1) The District Court is the common law
jurisdiction of first instance. One District Court
exists in each fo-fu-ken (supra I 2) and four in Hok-
kaido, making 49 in all. Besides this, local branches
of the court can be created by the Supreme Court
in the area where each of these courts has jurisdic-
tion, if there is need (Court Law art. 31). The
District Court acts as a court of appeal, in civil
matters only, in relation to decisions given by the
Summary Court (see infra (3)), appeals against de-
cisions in criminal matters always being brought
before the High Court (art. 16 no. 1, art 24 no. 2).
In principle, cases are heard in the District Court
by a single judge (art. 26 par. 1). Only in the cases
laid down by art. 26 par. 2-4 must three judges sit.

(2) The Family Court is placed on the same
level as the above, but its competence is limited to
family affairs and juvenile delinquence (art. 31-
33). In every place where there is a District Court,
a Family Court has been set up. Thus there are 49
of them. The Supreme Court can set up local
branches of the Family Court. Except in the cases
laid down by statute, the principle of a single judge
operates here (art. 31-34). It is rather an organ of
non-contentious jurisdiction and conciliation
(infra VIII 2).

(3) The Summary Court is competent only in
the case of small civil matters where the value of
the demand does not exceed a sum of 100000 yen
(US $ 300) and in the case of misdemeanors pun-
ishable by a fine or lesser penalties (art. 33).4 A
single judge hears all cases without any exception
(art. 35). The total number of these courts is 570.
The High Court is in principle a court of appeal,
but its function is not limited to that. With respect
to certain cases, it acts as a final court of appeal
hearing only questions of law (art. 16 no. 3). Here
the principle of collegiality prevails. The bench
consists basically of three judges, but in certain
sertous crimes (PC art. 77—79) it consists of five
{Court Law art. 18). The number of High Courts
is eight. The Supreme Court can create local
branches in the area of each of them (art. 22). At
present, four High Courts each have one local

4 The Penal Code (PC) sets out the following penal-
ties according to their gravity: death, imprisonment at
forced labour, imprisonment without forced labour,

branch, and one High Court has two.

The district courts and high courts must be
divided into chambers. This is optional in local
branches and in the family courts. The Summary
Court is never divided into chambers. The Su-
preme Court is at the pinnacle of the judicial hier-
archy. It consists of 15 members: a president and
14 judges (art. 5). The President of the Supreme
Court is not only the head of that Court, but also
of the judicial power. He ranks on the same level
as the Prime Minister in the hierarchy of organs of
state (Const. art. 6). All judges are subjected to the
authority of the President of the Supreme Court.
Before the judicial reform of 1947, all members of
the state legal service, whether judges or public
prosecutors, were under the authority of the Min- _
ister of Justice (see infra e). According to the Con-~
stitution, no administrative organ is allowed to
give a final decision in a case (art. 76 par. 2). This
means that no action of a judicial nature can escape
the ultimate control of the Supreme Court. The
Constitution strictly forbids the creation of a court
or tribunal which is outside the authority of the
Supreme Court (ibid.). The only exception to this
rule is the Jugde Impeachment Court created by
the Constitution itself (art. 64).5

The Supreme Court is vested with power to
make rules. It can issue rules concerning procedure,
attorneys, the internal organisation of the courts
and judicial administration (Const. art. 77). The
authority of these rules is less than that of statutes.

The Supreme Court constitutes, according to
the Japanese conception, a third instance. How-
ever, it is limited to hearing questions of law. This
court has the very important function of exer-
cising control over the constitutionality of laws,
ete. It sits sometimes as a grand bench, comprising
all the 15 judges, sometimes as a petty bench,
consisting of five (Court Law art. 9). And in those
cases in which the constitutionality of laws etc., is
at issue, and in those in which the Supreme Court
thinks it will be necessary to reverse its previous
decisions, the court must sit with the grand bench
(art. 10). In other cases, the Supreme Court Ordi-
nance (no. 6 of 1 Nov. 1947) lays down which of
the two will be available. Each case is subjected
first to the consideration of the petty bench and
then referred to the grand bench if necessary (fbid.
art. 9).

b. The constitutional judiciary. - Japanese law
does not adopt the system of a special court in
constitutional matters. The Constitution states

fine, penal detention, minor fine, confiscation (art. 9).
$ The details are fixed by the Judge Impeachment
Law no. 137 of 20 Nov. 1947.



1 Japan J-o

that the Supreme Court is the competent court to
give a final judgment on the constitutionality of
all the statutes, ordinances or individual measures
taken by organs of state (art. 81). That does not
mean that the Supreme Court alone exercises
control over the constitutionality of statutes, efc.
All the courts are competent to do this, but in
practice the role of the Supreme Court is extreme-
ly important in this matter. According to de-
cisions of the Supreme Court, a request for the
control of the constitutionality of laws is only al-
lowed by way of demurrer (Supreme Court
Grand Bench, 8 Aug. 1952, Minshu 6, 783). In the
case of a law being declared unconstitutional, does
it become void erga ommues or is it merely inapplica-
ble in the case concerned? This is a controversial
point, but practice and theory seem to approve
the latter thesis. To date, however, there has been
no case where the Supreme Court had declared a
law unconstitutional. In matters which have po-
litical complications, the Supreme Court tries to
move as far as possible away from control of
constitutionality, relying, for example, on the
theory of acts of state (Supreme Court Grand
Bench 16 Dec. 1959, Keishu 13, 3225).

c. Specialisation of courts, — All courts are com-
petent in all cases, without regard to their legal
nature. No specialisation of the courts according
to the nature of the case exists. Thus each court
can hear cases whether they be civil, commercial,
criminal, industrial or administrative. The only
exception is the Family Court (supra a (2)). This,
however, does not prevent a specialisation of
judges or chambers from existing. Judges begin
to appear specialising in a particular kind of
question, e.g., motor accidents. Civil and criminal
chambers are distinguished from the start, if a
court has more than two chambers.

d. Administrative cases are counted as civil cases
and subjected to the competence of the ordinary
courts. The meaning of civil cases is in this in-
stance quite specific: cases which are not criminal
are civil. Before 1947 there was a court specialising
in administrative cases, but it was abolished. Ac-
cepting, however, that these cases are of a some-
what different nature from other civil cases, they
are judged according to a special procedure for
administrative matters. To this end, there exists
the Administrative Cases Litigation Law (no. 139
of 16 May 1962). The District Court has exclusive
competence at first instance in this matter. This

6 For details, see Noda, Introduction 122-126.

law has introduced many exceptional rules con-
cerning the period for bringing an action, the
effects of bringing an action, the effects of a judg-
ment avoiding administrative acts, methods of
levying execution, efc.6 In the absence of excep-
tional rules, those used in civil procedure are ap-
plicable.

e. Prosecution. ~ The public prosecution has the
job of investigating and prosecuting crimes, bring-
ing an action in the name of the public and super-
vising the carrying out of punishments, as well as
representing the public interest in civil cases. Its
members were assimilated to judges in status be-
fore the judicial reform of 1947; but the judicial
power being strictly distinghuished from the
executive power under the present Constitution,
the status of these two sorts of members of the
state legal service is at present completely differ-
ent. The public prosecutors belong to the execu-
tive body; they are under the authority of the
Minister of Legal Affairs, who has no judicial
competence.

However, the organisation of the public pro-
secution is so conceived as to correspond with
that of the courts. According to the Prosecutor’s
Office Law (no. 61 of 16 April 1947), the hierarchy
of the public prosecution’s reflects that of the
courts. Thus, the Supreme Public Prosecutor’s
Office is parallel to the Supreme Court, and cor-
responding to the levels of the courts are: high
public prosecution’s office, district public prosecu~
tion’s office, and local public prosecution’s office
(art. 2). The head of the Supreme Public Prosecu~
tor’s Office is called Attorney General (Kenji-
sBchd). Unlike judges, all the members of the pro-
secution are subjected to the authority of their
superiors in the hierarchy, Even the Attomey
General must follow the orders of the Minister of
Legal Affairs. But the latter is strictly forbidden
by the said law to intervene directly in prosecu-
tions or in measures taken by the public prosecu~
tor: he can send directives of a general nature to
the public prosecutors, but he may not give spe-
cific orders except to the Attorney General (art.
14). In the case where the public prosecutor seems
to have unduly refrained from bringing an action
in the name of the public, an inquest consisting of
11 citizens chosen by lot can ask him to re~examine
the case in question. At least one inquest must
exist in the area of each District Court (Inquest of
Prosecution Law no. 147 of 12 July 1948).
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II. SOURCES OF LAW?

1. Constitution

The Constitution is the supreme source of law. It
states itself in its art. 98: The present Constitution
constitutes the supreme legal rules of the state.
Statutes, regulations, decrees and other acts re-
lating to affairs of state have no legal validity when
they are contrary to its provisions. The present
Constitution was enacted on 3 November 1946
and came into effect as from 3 May 1947. The
principal laws accessory to the Constitution are:
Parliament Law and Public Officials Election Law,
of which we have spoken (supral 3 (c)).

2. Other Important Legislative Sources

a. Civil law. - The Civil Code (CC), Law no. 89
of 27 April 1898, is the most important. Itisdivided
into five books; (1) general part; (2) rights in pro-
perty; (3) obligations; (4) family law; (5) succes-
sion. The last two books were completely revised
in 1947 (Law no. 222). The chief ancillary laws
are: Family Registration Law (no. 224 of 22 Dec.
1947); Immovable Property Recording Law (no.
24 of 24 Feb. 1899); Leased Land Law (no. 49 of
8 April 1921); Leased House Law (no. so of 8
April 1921).

b. Commercial law. - The Commercial Code
(Comm. C), Law no. 48 of 9 March 1899, consists
of four books: (1) general part; (2) commercial
companies; (3) commercial acts {acts which by
their nature are governed by commercial law); (4)
maritime trade. This code has been revised several
times. The important ancillary laws are: Limited
Liability Company Law (no. 74 of 5 April 1938);
Bills of Exchange Law (no. 20 of 15 July 1932);
Cheques Law (no. 57 of 29 July 1932); Law Con-
cemning International Carriage of Goods by Sea
(no. 172 of 13 June 1957); Commercial Registra-
tion Law (no. 125 of 9 July 1963).

¢. Criminal law. — The Penal Code (PC), Law
no. 45 of 24 April 1907, completely revised in
1947 (Law no. 124), and the Code of Criminal
Procedure (CCrim. Proc.), Law no. 131 of 10 July
1048, are the most important. The ancillary laws
are: Minor Offences Law (no. 39 of 1 May 1948);
Juvenile Law (no. 168 of 15 July 1048) ; Prison Law
{no. 28 of 28 March 1908).

7 For details, see Noda, Introduction 203-249.
8 At that time, there was not yet a Parliament. The
Dajékan is a government body consisting of three

d. Procedure. — Court Law and the Code of
Civil Procedure (CCProc.), Law no. 29 of 21
April 1890, are the most important. Also can be
listed : Bankruptcy Law (no. 71 of 25 April 1922);
Personal Affairs Litigation Law (no. 13 of 21 June
1898); Non-Contentious Affairs Law (no. 14 of 21
June 1898); Family Affairs Determination Law
(no. 152 of 6 Dec. 1947), and Civil Affairs Media-
tion Law (no. 222 of 9 June 1951).

e. Administrative law. — There is no Administra-
tive Code. The important laws are: Cabinet Law
(no. s of 16 Jan. 1947); National Administrative
Organisation Law (no. 120 of 10 July 1948);
National Public Servants Law (no. 120 of 21 Oct.
1947); Local Autonomy Law (supra 1 2); Local
Public Servants Law (no. 261 of 13 Dec. 1950).

f. Financial and revenue law. — Public Finance
Law (no. 34 of 31 March 1946; no. 35 of 31 March
1946 on public accounts (control of expenditure of
public funds)); Law concerning the General Rules
of National Tax (no. 66 of 2 April 1962); National
Tax Collection Law (no. 147 of 20 April 1959);
Income Tax Law (no. 33 of 31 March 1965).

g. Labour law. -~ Labour Union Law (no. 174 of
I June 1049); Labour Relations Adjustment Law
{no. 25 of 27 Sept. 1946) and Labour Standards
Law (no. 49 of 7 April 1947) constitute something
called the “Three Labour Laws” (rédé-sanpé).

3. Custom

In the absence of written law, the court muist apply
custom, if any. A Law of 8 June 1875, called the
Decree of Dajokan no. 1038 states: “In civil cases,
the judge must decide according to custom in the
absence of written law; in the absence of custom,
he must give a decision taking account of j6ri”
(art. 3). Jéri literally means recta ratio. Although
there is controversy over the validity of this law,
everyone admits that the idea behind it applies
even outside the realm of private law (see infra 6).
According to CC art. 92, customs which are not
contrary to mandatory rules have a greater value
than directory rules. But custom is not always a
secondary source. Case law often recognises the
validity even of customs contra legem. Besides this,
the Commercial Code provides: “In commercial

Councils, whose name derives from a very ancient
institution. One of these three, Council of the left
(Sa-in), exercised legislative power.
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cases, commercial customs apply in the absence of
provisions in the present Code, and in the absence
of commercial custom, the provisions of the Civil
Code apply” (art. 1). In Japanese legal life, re-
course is very rarely had to the courts to obtain a
solution of social conflicts. This is most often
given outside the state law. For this reason, custom
is a very important source in knowing the living
law of Japan.

4. Case Law

Japanese law does not recognise the principle of

stare decisis. Every court is theoretically free not to -

follow the judicial decisions even of courts superi-
or to it. But in practice, precedents have a very
strong authority, especially as concerns the deci-
sions of the Supreme Court. The judge who does
not follow them must expect that his judgment
will be reversed. The judge is not legally bound
by a judgment of a superior court except within
the limits of the case with which he is concerned
(Court Law art. 4). Thus, case law is not a formal
source of law, but in reality it plays an extremely
important role as a material source. By means of
interpretation which in fact is nothing but a veiled
form of legislation, judges make many legal rules.
So it could be said that in Japanese law judge-
made law is a very important source.

5. Legal Writing

There can be no doubt that academic legal writing
opinion fulfils an essential function in creating and
interpreting legal rules. It does not, for all that,
amount to a source of law. No jurist is vested with
the ius respondendi. His influence is always indirect,
both on the legislature and on the judges.

6. Jori

Although there is no rule analogous to art. 4 of
the French Civil Code (which forbids a judge to
refuse to give a decision on the grounds of the
silence, obscurity or insufficiency of the written
law), a judge may not refrain from giving a solu-
tion to the dispute which has been brought before
him, even in the absence of pre-existing rules
which can be applied. In Japan, everybody rec-
ognises that in such a case the judge must give a

9 See Noda, Introduction, Appendix Il and IIT.

decision relying upon the jéri (supra 3). But as far
as the author knows, there is no judgment which
has decided a case invoking the jéri alone.

7. Collections of Laws and Reports of Cases

a. Collections of laws. ~ The Complete Collec-
tion of Laws and Ordinances (Horei-zensho), an
official publication, containing all the laws and
regulations enacted since 1867, is the most im-
portant and most complete. More easily accessible
and more manageable are the two private collec-
tions: (1) Basic Collection of Six Codes (Kihon-
roppd), containing the Constitution, Civil Code,
Commercial Code, Code of Civil Procedure,
Penal Code, and Code of Criminal Procedure,
published by Iwanami Books; (2) Little Collection
of Six Codes (Shd-roppd) published by Yuhikaku

Books; both are revised annually.

b. Reports of cases. — (1) Before the reform of the
courts in 1947, there are: The collection of judg-
ments in civil {or criminal) cases of the Court of
Cassation 1875-1804 (Daishin-in-minji (or keiji)~
hanketsu~roku), briefly cited as: Dai-han Minroku
{or Keiroku); the collection of decisions in civil
(or criminal) cases of the Court of Cassation 1895—
1947  (Daishin-in-minji(or  keiji)-hanketsu~shit),
briefly cited as: Dai-han Minshu (or Keishu). For
the decisions of lower courts, there is the Legal
Journal (Héritsu-shinbun), a private publication
from 1900-1942. — (2) After the reform, all publish-
ed by the Supreme Court: (a) collection of civil
(or criminal) decisions of the Supreme Court
(Saikdsaibansho-minji(or keiji)-hanrei-shi), briefly
cited as: Minshu (or Keishu); (b) Collection of the
civil (or ciminal) decisions of the High Courts
(Kobtb-saibansho-minji(or keiji)-hanrei-shil), briefly
cited as: Kosai Minshu (or Keishu); (c) Collection
of decisions i administrative cases (Gyé‘semken—
saibanrei~shil); (d) Collection of decisions in civil
cases involving labour law (Réd8-kankei-minji-
hanrei-shil); () Collection of decisions of the
lower courts in civil cases (Kakyfl-saibansho-minji~
samnabrei-shil); (f) Collection of decisions of the
lower courts in criminal cases (Kakyfl-saibansho-
keiji-hanrei-shil); (g) Monthly bulletin of the de-
cisions of Family Courts (Katei-~saibansho-hanketsu-
geppd).o
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O. CONCISE HISTORICAL EVOLUTION OF PRIVATE AND
COMMERCIAL LAW

1. Evolution of Private and Commercial Law

To keep the account shorter, the history of Japa-
nese law before the 1868 revolution!® will not be
considered. Since that date it has seen itself mo-
dernised along the lines of Western law. Until
about 1890 (the Constitution of Meiji was enacted
in 1889), French and English law exercised an
overwhelming influence on the modernisation of
Japanese law, and in the realm of private law, it
was French law which was followed by Japanese
law. Professor G. Boissonade, of the Faculty of Law
of Paris University, was invited by the Japanese
government to assume the post of legal draftsman
and adviser; he arrived in Japan in 1873 to become
engaged in making modern codes. Japan ardently
desired to adapt its legal system to modern capital-
ism. In 1889, Boissonade finished his draft of a Civil
Code, which was enacted in 1891 to come into
force in 1894. But a very hostile movement arose
to oppose its coming into effect, claiming that
this Code was contrary to traditional morality.
Although this claim was ill-founded, the Parlia-
ment voted for its coming into force to be ad-
journed, and the Code was buried. The new
Civil Code, which was drafted this time by three
Japanese jurists following the example of the
German Civil Code in form, was enacted in 1898.
It has been believed, without really thinking about
it, that this Code is the image of the German code,
but in reality there remain many rules which have
theit origin in the Boissonade Code. But since that
time, German influence had spread through all
areas of culture, and Japanese law was for a long
time under the spell of German law. Legal writing
and case law followed its footsteps almost like
slaves. In the realm of commercial law, a code was
enacted in 1890, the draft of which had been
elaborated by a German jurist, H. Roesler, follow-
ing the system of the French code. But this code
shared the fate of the Boissonade Code. A new
code, adopting the German system this time, was
enacted in 1899. Of course, commercial law does
not escape from the general tendencies of the
cultural environment of the time. It also is a faith~
ful disciple of German law. These two codes are
still in force today, although they have suffered
many modifications. After the First World War,
the influence of German law began to weaken,
but it did not stop being felt over the whole of

10 For history before 1868, see Nodq, Introduction
29-48.

Japanese law until the end of the Second World
War. The civil legal life of the Japanese people
was developing little by little in the direction of
modernisation, but the absolutist tendencies of the
political powers slowed it down very much. The
new Constitution declared the dignity of the in-
dividual and the equality of both sexes (art. 24).
To conform to these principles, the last two books
(Family and Successions) of the Civil Code have
been entirely revised. In the realm of commercial
law, the very strong influence of United States law
is clearly to be seen. Above all, the book in the,
Commercial Code dealing with commercial com-
panies has been modified in this direction.

2. Evolution of State Direction of Trade

From the beginning of the seventeenth century
until the middle of the nineteenth century, Japan
followed a very peculiar policy called sakoku (the
closing of the country). Except for two countries,
Holland and China, no foreign country was al-
lowed to have relations with it. This policy assured
it of internal security, but at the same time it
slowed down its economic development very
considerably. When Japan decided to reopen its
doors to foreign countries, under strong pressure
from outside, it found itself surrounded by West-
ern powers which threatened it with their greatly
superior economic and military strength. In order
to compete with them, Japan was obliged to
modernise its economic organisation at an un-
heard-of speed. There was no sufficient time to
wait until private business had reached this level
by free competition. Modern industrial enterprises
were for the most part started by the government.
From 1881, the government began to grant its
factories to private businesses, and the principle of
laisser-faire and the free enterprise system are seen
to become dominant in industry and commerce.
But, generally speaking, in Japan at that time,
which was still economically under-developed,
state intervention in the economy was much
greater and stronger than in advanced countries.
For example, the government subsidised ship-
building, shipping, the export of silk, deep sea
fishing, efc. Moreover, from the crisis of 1930
until the Second World War, state intervention
was considerably accentuated. Companies were
forced into cartels and were encouraged or forced
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to merge, exchange control was introduced, as
was control of the distribution of goods, and pri-
ces, and capital, efc.

After the Second World War, the system of free
enterprise was invigorated by the Law Concern~
ing the Prohibition of Private Monopoly and the
Maintenance of Fair Trade (Law no. 54 of 14
April 1947), called the Antimonopoly Law. State
intervention has been reduced to the minimum.
Having said that, it must be emphasized that the
role of the state in managing the economic life of
the nation has not been negligible, not only in the
transitory period immediately following the
Second World War, but also even after that time.
This is due to the characteristic structure of the
Japanese economy where there are a large number

of small or medium-sized businesses which are not
very up to date, and many businesses lack the
capacity to face up to international competition.
In other words, strong state direction is necessary
to speed up the modemisation of the whole eco-
nomic system, and to strengthen the ability of
businesses to compete in the international market.
Since the Second World War, the government
has aimed to pursue the following economic plans
in order to achieve this: first plan for economic
recovery (1948); second plan for economic re-
covery (1949), plan for economic independence
(1951), five-year plan for economic independence
(1955), plan for doubling income (1960); plan for
socio~economic development (1967).

IV. PRIVATE LAWH

1. Sources

The Civil Code and the laws accessory to it are the
most important legislative sources. In theory,
custom is a subsidiary source, but in practice it
often operates contra legem (against the provisions
of the written law), Case law is especially im-~
portant in this realm. Sociologically, as has been
indicated, the private life of the Japanese people is
largely governed by rules outside state law. These
customary rules rooted in the traditions of thou-
sands of years remain essential to a knowledge of
Japanese private law.,

2. Concept and Contents

Private law is the body of rules which govern re-
lationships between private persons. It constitutes
the common law of private law. It includes the
law of persons - legal personality, family law, and
succession — and the law of property — real rights
and obligations.

3. Brief Qutline

a. Every person has legal personality from the
moment he is born (CC art. 1 ter.). A child who
has been conceived is deemed to have been born
for the purposes of succession (art. 886). Full ca-
pacity to act is limited to majors. Majority is reach-

11 For the Law of Persons, see Noda, Japon: Juris
Classeur Notarial ch. I-VIIL.

12 The legal representative of minors is the person
who exercises paternal power over them (CC art. 824).

ed at the age of 20 (art. 3). Legal acts carried
out by a minor without the consent of his legal
representative!? are voidable, with a few excep-
tions (art. 4-6). As concerns majors, those who
have been declared to be incompetent do not have
capacity to act. Their guardian represents them in
all acts. Acts carried out by them are always void-
able (art. 9). Permanent lunatics can be declared
incapable of acting in law on the request of per-
sons interested (art. 7). Those who are weak-mind-
ed, deaf, dumb, blind or prodigalscan be declared
“quasi-incapable” (art. 11). In this case, a certain
category of acts are voidable, when they are car-
ried out by them without the consent of their
guardian (art. 12). The incapacity of married
women has been abolished since 1947,

Legal entities are governed by art. 33-84 of the
Civil Code. Corporations created for the public
benefit must receive the consent of the competent
authority in order to enjoy legal personality (art.
34). Those having the aim of making a profit can
be freely created by conforming to the statutory
conditions (art. 35). Corporations have rights and
obligations within the limits of the object laid
down in the memorandum of association, and
following the provisions of laws and regulations
(CC art. 43). Corporations are liable for the dam-
age caused by their agents to another in the course
of their employment (art. 44 par, 1). When dam-
age is caused to another by an act which does not

In principle, it is exercised jointly by the father and
mother (art. 818). In their absence the guardian re-
presents minors (art. 838). The legal representative of
other incapables is the guardian (ibid.).
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come within the objects of the corporation, it
must be compensated for by those members who
consented to the decision in that particular case
(ibid. par. 2).

b. In the realm of family law, two points must
be made. Marriage is legally valid by a simple de-
claration before the civil registrar (CC art. 739),
without any ceremony. Ordinary people think
themselves legally married when they have cele-
brated marriage according to tradition, which
does not require any declaration. It is thus that
many households which are socially irreproach-
able, but legally wrong, are seen to arise. They are
called naien. Case law tries with the help of acade-
mic opinion to give them the legal effects of mar-
riage as far as possible. But it has not succeeded in
legitimising the child who results from this union.
The Japanese regards marriage as being only a
contract and not a sacrament. It follows from this
that it is as easy to dissolve the conjugal union as
it is to contract it. Japanese law gives very gener-
ous recognition to freedom of divorce. Spouses
may not only ask for divorce by court decree (art.
770), but they may also divorce themselves by
mutual consent (art. 763). In this latter case, once
the declaration of divorce has been received by
the civil registrar, the conjugal union is dissolved
without any other formality.

¢. The right of ownership allows its holder to
use and enjoy things freely within the bounds of
laws and regulations (art. 206). Interest in proper-
ty can only be created according to statutes (art.
175). Those allowed by the Civil Code are: right
of possession, separate ownership of things on the
land, long lease, servitude, lien, privilege, pledge,
and mortgage. Ownership and other interests in
property are created and transferred solo consensu
(by simple agreement) (art. 176). But for their
creation or transfer to be valid against third par-
ties, certain formalities must be observed: in the
case of movables, there must be delivery, and in
the case of immovables, registration in the land
register. The principle, “in the case of movables,
possession is deemed to beownership” (French CC
art. 2279) applies. It must be noted that the rule:
superficies solo cedit is not known in Japanese law.
Something erected on the ground of another
comes within the ownership of the person who
built it. The “right to the surface” is a right to use
the land of another to build or to grow things.

d. The sources of obligations are: contract (art.
521-696), management of another’s affairs (art.
697—702), unjust enrichment (art. 703~708) and
tort (art. 709~724). The formation of a contract is

completely free: contracts may be concluded,
whatever their content, provided that they are
not against public policy. But the Civil Code lists
13 named contracts: gift, sale, exchange, loan of
fungibles, bailment for use, hire of a thing,
hire of services, contract for work and ma-
terials, agency, deposit, company, annuity and
compromise. Moreover, the Commercial Code
provides two others: insurance and transport. —
Under the head of torts, the Civil Code deals with
civil liability. In principle it is based on fault (art.
700), but this and other laws allow liability with-
out any fault being proved in certain cases. Aca-
demic opinion is trying to build up a general
theory of liability without fault for business enter-
prises working from the basis of CC art. 717 pro-
viding for liability for damage caused by the
condition of buildings. Without clearly admitting
it, case law is widening the sphere of application
of this provision. The most important aws pro-
viding for liability without fault are the Automo-
bile Damage Compensation Security Law (no. 97
of 29 July 1955) and the Law Concerning Com-
pensation of Atomic Energy Damage (no. 147 of
17 June 1961).

e. At the present time, succession only concerns
property. Before the reform of 1947, there used to
be succession to the position of head of the family
(katoku-s6zoku): only the eldest son of the head of
the family succeeded to this position and to all
inheritable property. At present those capable of
inheriting are divided into two categories:

(1) blood relations of the deceased. If he leaves
children, they are heirs in the first order (art. 887).
Grandchildren only succeed as representatives of
their parents. If there is no issue, ascendants in a
direct line from the deceased succeed in the second
order. As between them, those nearest in degree of
relationship are preferred (art. 889 no. 1). In the
absence of ascendants in direct line, the brothers
and sisters of the deceased are heirs in the last order
(no. 2). Shares in the estate are equal between heirs
of the same order (art. 900). The share of an ille-
gitimate child is half that of a legitimate child
(art. gor).

(2) The surviving spouse is always an heir to-
gether with the heirs of the first category (art.
800). His or her part is one third where the estate
is shared with the children, a half where it is
shared with ascendants, and two thirds in the case
of brothers and sisters (art. 900). There is freedom
to dispose of property by will provided the heredi-
tary reserve is not impinged upon (art. 960 ss.).13

13 For details on succession, see Noda, Japon: Juris
Classeur Notarial ch. VIII.



v Japan J1s

V. COMMERCIAL LAW

1. Sources

The Commercial Code and its ancillary laws
(supra T 2b) are the most important legislative
sources. Besides these, commercial custom and the
internal regulations of business companies, such
as the memorandum of association of companies,
and international conventions as well play an im-

portant role in this realm.

2. Concept and Contents
Commercial law is the body of special rules that

make an exception from the provisions of private
law, which is the common law. Many criteria
have been proposed to distinguish these two
branches of private law, but at the present time,
commercial law is generally considered as the
special law of business. It is to govern in a special
way the activities of merchants, i.e. entrepreneurs,
whether they be physical or corporate persons,
in view of the profit-making purpose of these
activities, their collective character and their loss
of individuality. A merchant is a person who
professionally carries out ‘“‘commercial acts”
(Comm. C art. 4). The Code devotes detailed
provisions to the following important commercial
acts: commercial sale (art. §24—$28), current ac-
count (art. $20-534), silent (sleeping) partnership
(art. s34-542) (a type of secret company which
does not have legal personality and whose very
existence is hidden from non-members), broker-
age (art. 543-550), agency (art. 551-558), trans-
port brokers (art. 550-568), transport (art. s60~-
592), bailment (art. s93-628), insurance (art. 629~
683). The Code includes also rules relating to
businesses (merchant, commercial register, busi-
ness name, commercial accounts, employees, com-
mercial agents), to commercial companies, and to
maritime trade. The rules concerning bills of ex-~
thange and cheques are in separate laws. In Japa-~
nese law, bankruptcy is not limited to merchants
(infra VI 1),

3. Brief Outline

a. Japanese law recognises four types of commer-
cial company: partnership, limited partmership,
marketable share company and limited liability
company. The first three types of company are
govemed by the Commercial Code and the last
by a special law {supra II 2). The limited partner-
ship on shares was abolished in 1950 because it was
so little used. The marketable share company is

the type which is most frequently used.

b. Under the head of commercial agency, the
Code provides for two sorts of agency: agency by
commission and agency by representation. In the
first case a merchant carries on the business of
broker in a certain category of commercial acts
for some other merchant, and in the second a
merchant regularly represents another in a certain
category of acts. The agent must avoid entering
into unfair competition with his principal (Comm.
C art. 46).

c. As concerns commercial sale, the Commer-
cial Code lays down several provisions which
derogate from those of the Civil Code. Where
the purchaser does not wish or is unable to take
delivery of the object sold when he should, the
Civil Code only allows the vendor to consign it,
but the Commercial Code allows him to sell it on
auction to the highest bidder (art. 524). In the case
of a sale which has not attained its object, if it has
not been performed before the agreed date, the
contract is deemed to be resolved, if one party
does not ask for its immediate performance, in
case the other party has not carried out his
obligations (art. s25). The Civil Code requires
that one of the parties should always take action
to rescind the contract (art. s42). However, in
Japanese law it is not necessary to go to court to
ask for rescission. Also, there are special rules re-
lating to the obligation of guarantee for the thing
sold (art. 526—528).

d. It is thought that foreign trade must in principle
be free, but in practice it is fairly severely control-
led. The principal laws relating to this are: Foreign
Tradeand Exchange Control Law (no. 228 of 1Dec.
1949) together with several subordinate ordinan-
ces; Exports Inspection Law (no. 97 of 2 May
1957) and Export and Import Adjustment Law
(no. 299 of 5 Aug. 1952). The control on export-
ing, which is not very strict, relatively speaking, is
especially aimed at preventing excessive competi-
tion between exporters and an unreasonable low-
ering of the prices of exported goods. The ex-
porter who wishes to export some category of
goods listed in the table annexed to the Export
Control Rule of 1 Dec. 1949 (most textile goods,
some light machinery, some agricultural and ma-
rine products) and destined for the places listed in
the same table must ask for the consent of the
Minister of International Trade and Industry
(ITT) (Foreign Trade and Exchange Control Law



