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THE DILEMMA OF THE PRESIDENT AND
JUSTICIABILITY OF A VERDICT
ON IMPEACHMENT

by
K. K. MATHEW*

Impeachment began in England in the 14th Century when the Commons
prosecuted before the Lords the powerful officers of the country. For the
English people impeachment was the chief institution to make the high
officers chosen by the King accountable to Parliament rather than to the
Crown. The impeachment of Warren Hastings was under way when the
Federal Constitution of America was being framed. The American Constitu-
tion makers adopted this institution for removal of the President, their Chief
Executive, from office, on conviction by the Senate after trial for ‘‘treason,
bribery or other high crimes and misdemeanours’’. The King in England
by virtue of the fiction of perfection that he can do no wrong is not liable to
impeachment. Not only that in England the Crown is immune from impeach-
ment but that this institution which was once used to topple giants like
Stafford, Clarendon, Hastings and others has so shrivelled in its sweep that
it has become an instrument for ouster of small judges.

In India every President before entering upon his office shall take an
oath that he will faithfully discharge the functions of the President (execute
the duties of his office) of India and will to the best of his ability, preserve,
protect and defend the Constitution and the Law. Article 56 of the Consti-
tution says that the President may be removed from office by impeachment
“for violation of the Constitution’’. 'Article 61 provides that when a
President is to be impeached, the charge shall be preferred by either House
of Parliament. When a charge has been preferred by either House of
Parliament the other House shall investigate the charge or cause the charge
to be investigated. The President shall have the right to appear and to be
represented at such investigation. If as a result of the investigation a
resolution is passed by a majority of not less than two-thirds of the total
membership of the House by which the charge was investigated or caused
to be investigated, declaring that the charge preferred against the President
has been sustained, such resolution shall have the effect of removing the
President from his office as from the date on which the resolution was so
passed.

* Formerly Judge, Supreme Court of India.
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It is rather difficult to understand why our Constitution makers while
borrowing this institution from America chose to substitute ‘‘violation of the
Constitution’” as the ground for his removal from the office and omitted
the specific grounds, namely, conviction for treason, bribery or other high
crimes and misdemeanours for his removal, especially when it is seen that
the form of the odth prescribed under the two Constitutions is practically the
same. The light that is thrown for this departure in the Debates in the
Constituent Assembly is not very illuminating. Mr. Karimuddin proposed
that the President should be liable to impeachment, not only for violation
of the Constitution but also for treason, bribery or other high crimes and
misdemeanours. This amendment was not accepted by Dr. Ambedkar on
the ground that the phrase ‘‘violation of the Constitution’’ was sufficiently
comprehensive and included treason, bribery and other high crimes or
misdemeanourst. In the debates Dr. Ambedkar is reported to have said
that the phrase ‘‘violation of the Constitution’ is a large one and may well
include treason, bribery or other high crimes and misdemeanours, because
treason is certainly violation of the Constitution and bribery will be violation
of the Constitution because it will be a violation of the oath by the
President. And with regard to other high crimes, he said different pro-
visions have been made for trial of the President.

Assuming this to be so, what are the other acts included in the phrase
“‘violation of the Constitution’’. If under Article 74, as amended by the
492nd Amendment Act, 1976, the President is bound to act in accordance
with the advice of the Council of Ministers except in the narrow area
specified in the concurring judgment of Krishna Iyer, J. in Shamsher Singh’s
case® there is neither reason nor logic in impeaching him if the act done in
pursuance of the advice constitutes a. violation of the Constitution. But
then, it is also difficult to see on the language of Article 56, how he can
escape impeachment if the act done by him, in pursuance of the advice,
amounts to a violation of the Constitution. Does not his oath oblige him
to protect and defend the Constitution? Can he defend himself in an
impeachmeht proceeding by saying that he violated the Constitution, as he
was bound by the advice of the Council of Ministers? It sounds paradoxical
that by observing the prevision of the Constitution, namely Article 74, he
can with impunity violate its other provisions. It has been suggested by
Seervai in his Constitutional Law of India® that if the Council of Ministers
should advice the President to take action which is admittedly contrary to
the Constitution and the law or which the members are driven to admit
is contrary to the Constitution and the law, the President should reject such
advice and if necessary dismiss the ministry if it persists in the advice. And
if he is unable to form another ministry, he can direct a dissolution of the

1. See Shiva Rao’s The Framing of India’s Constitution, p. 355.
9. Samsher Singh v. State of Punjab, (1974) 2 SCC 831.
3. 2nd Ed., Vol II.
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House of People and order a fresh general election. But does this offer
a solution to the problem? If in a fresh election the same party is returned
to power and the new Council of Ministers were to tender the same advice
what should the President do? The Constitution offers no solution for such
a contingency. The fresh mandate of the electorate as to constitutionality
of the previous advice is a matter of no moment as that has to be determined
ultimately by the House impeaching the President or the Court if a judicial
review of the verdict of the House is competent. Assuming that in the case
of an advice which involves the doing of an act by the President which
patently violates the Constitution, the Council of Ministers would concur in
the suggestion of the President to reject their advice on the score that it
involves violation of the Constitution, what about cases in the twilight
area? What about cases where there is scope for doubt that the advice by
the Council of Ministers involves the doing of an act by the President which
would violate the Constitution? In such a case is it the interpretation of
the Constitution by the President or that by the Council of Ministers, which
is final for the purpose? To put it differently, can the President say that in
his view of the relevant constitutional provision the advice tendered involves
the doing of an act by him which would violate the Constitution and
decline to act on the advice or can the Council of Ministers say that their
advice is final even with regard to the constitutionality of the act to be done
by the President in pursuance of the advice? If the Council of Ministers
does not accept the interpretation of the Constitution suggested by the
President or the President does not accept the interpretation suggested by the
Council of Ministers, what then? The dilemma for the President if he does
not accept the interpretation of the Constitution by the Coouncil of Ministers
is that he will be liable to be impeached for not following the advice of
the Council of Ministers, if the interpretation of the Council of Ministers
is held to be right by the House conducting the investigation into the charge.
It is said that in case of doubt the President can avoid this dilemma by
referring the question to the Supreme Court under Article 143. But this
can ex-hypothesi be done only on the basis of advice by the Council of
Ministers and if the Council of Ministers were to refuse to tender that
advice, the President will not be able to get the assistance of the opinion of
the Supreme Court to enable him to decide whether the advice would involve
the doing of an act by him in violation of the Constitution. Quite apart
from this, in the case of an Ordinance to be promulgated by the President
under Article 123 time might sometimes be the very essence of the act
required to be done by him on the basis of the advice. Ifthe situation is such
that the President is to act immediately on the basis of the advice of the
Council of Ministers the delay inevitably involved in getting the opinion of
the Supreme Court might defeat the very purpose of the Ordinance.

If the act done in pursuance of the advice of the Council of Ministers
is held by the House investigating the charge to be in violation of the
Constitution, will it be open to the President to plead that he was ignorant
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of the unconstitutionality of the act in question? It is a hackneyed pro-
position that everyone is presumed to know the law, though this is a slovenly
way of putting the correct proposition that ignorance of law is no excuse.
It can be argued that when the charge is one of ‘‘violation of the Consti-
~tution”” the question that knowledge of the unconstitutionality of the act
alone would make it a misdemeanour might not be material, as ‘“violation
of the Constitution’’ is a phrase with a more comprehensive content than
misdemeanour.

Now when does a President violate the Constitution? Does he violate
it when he gives his assent to a Bill passed by both Houses of Parliament
on the basis of the advice of the Council of Ministers, if it contains a
provision violating the Constitution? Or, does he violate it not only when
he knows of the violation but also when he is ignorant of it? What happens
when he gives assent to a Bill after he has sent the Bill or a specific provision
in it for reconsideration on the score that it is unconstitutional and therefore,
suggesting an amendment but has been passed again by the House without
the amendment suggested as envisaged in the proviso to Article 1114,  Again,
as already stated, does he become guilty of violating the Constitution when
he promulgates an Ordinance on the basis of the advice by the Council of
Ministers to cope with an immediate situation if it or a provision in it is
in violation of the Constitution? Does he violate any canon of Constitutional
propriety if he takes time to examine its constitutionality before promulgating
it? The executive power which is vested in him being primarily a power to
execute the laws, does a President violate the Constitution if he executes
an Act assented to by a previous President before it became so, in case it
contains a provision violative of the Constitution? Should he consider the
question of the constitutionality of an’Act and each of its provisions before

_ executing it and refuse to execute it or any provision in it if it is violative
of the Constitution? These are disturbing interrogatories.

Even if the defence that he acted on the advice of the Council of
Ministers is not available to a President, it is difficult to imagine that the
Constitution makers wanted to expose him to the risk of impeachment if he
gives his assent to a Bill or promulgates an Ordinance or executes a law,
which is unconstitutional unless at any rate he is cognizant of its invalidity

4, Article 111 reads:

Assent to Bills.—When a Bill has been passed by the Houses of Parliament, it shall
be presented to the President, and the President shall declare either that he assents to
the Bill, or that he withholds assent therefrom :

Provided that the President may, as soon as possible after the presentation to him
of a Bill for assent, return the Bill if it is not a Money Bill to the Houses with a message
requesting that they will reconsider the Bill or any specified provisions thereof and, in
particular, will consider the desirability of introducing any such amendments as
he may recommend in his message, and when a Bill is so returned, the Houses shall
reconsider the Bill accordingly, and if the Bill is passed again by the Houses with or
without amendment and presented to the President for assent, the President shall not
withhold assent therefrom.
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on the score of violation of the Constitution. If the view is taken that in
these cases the President is liable to be impeached, no President will be
safe unless his view of constitutionality of the Act, Ordinance or law tallies
with that of the House investigating the charge or of the Court if a Jjudicial
review of the verdict is competent.

The present writer thinks that if the President is to be impeached, the
violation of the Constitution by him must amount to a misdemeanour and
that to constitute a misdemeanour some sort of mens rea is a pre-requisite ;
historically impeachment is a trial. The debates in the Constituent Assembly
make it abundantly clear that the President will be tried on the charge of
violation of the Constitution, though the words used in the article are that
the House will investigate the charge. This would indicate that the charge
that is to be investigated or tried by the House is quasi-criminal. Is it then
too much to presume that knowledge of unconstitutionality or at any rate
lack of diligence in employing all means necessary to acquire the knowledge,
viz. negligence, is an essential element of the charge. This is perhaps the
reason why the American Constitution makers were keen to specify the
heads of the charge rather than be content with a vague phrase like ‘‘viola-
tion of the Constitution’”. The mere violation of the Constitution, unless
it amounts to a misdemeanour or any of the other offences or crimes is not
a ground for impeachment of a President in America. Nor does the present
writer think that a President of India would be violating any canon of
constitutional propriety if he bona fide takes time to examine the constitution-
ality of the act required to be done by him in pursuance to the advice of
the Council of Ministers. Thisis a logical corollary of the proposition that
a President is not bound by an advice which involves doing of an act by
him in violation of the Constitution, -

Now though the proceedings in impeachment is judicial or quasi-judicial
in character, can the High Court or the Supreme Court interfere with the
verdict of the House in a writ under Article 226 or in a petition for special
leave under Article 136. Perhaps the only difficulty in the way of
interference by the Court is the doctrine of political question. This doctrine
is an expression of the classical idea of separation of powers and it means
that some determinations by the Legislature or the Executive are not review-
able in Court even though they raise constitutional questions. The status of
this doctrine has always been in dispute. As Mr, Justice Chandrachud puts
it ‘“the political question is an open sesame expression that can become a
password for gaining or preventing admission into forbidden fields”.5 To say
that the question is a political question would be a legal decision about the
jurisdiction of the Court. This does not in the least mean that  the
challenged action does not involve a constitutional question, but only that
the decision of the Executive or the Legislature is not open to challenge.

5. State of Rajasthan v. Union of India, (1977) 3 SCC 592 at p. 646.
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When the Constitution has definitely committed to another organ of Govern-
ment the decision of a question the Court shall not interfere even if the decison
by the other branch is wrong. What is involved here is an act of constitu-
tional interpretation to be made and judged by the standard that should
govern the interpretation of the Constitution. In other words, the doctrine
amounts to a determination that a question has been reserved by the
Constitution for a branch of Government other than the Judiciary. In Baker’s
case® it was said that the only proper judgment that may lead to an abstention
from decision is that the question has been committed by the Constitution
to an agency other than the Court and whatever difficulties there might be in
making the decision, what is involved is an act of constitutional interpretation
Jjudged by standards that should govern the interpretation process. After
reviewing the previous decisions, the Court said ‘‘that a textually demonstra-
ble commitment of the issue to a co-ordinate department, a lack of judicially
discoverable and manageable standard for resolving it, or an impossibility of
deciding without an initial policy determination of a kind clearly for non-
Jjudicial discretion or the impossibility of Court’s undertaking independent
resolution without expressing lack of respect due to a co-ordinate branch of
Government or the potentiality of multifarious pronouncement by various
departments of one question” would make the Court abstain from
interference.

Thus it is said that since the sole power to investigate or try is in
the House, there is a textually demonstrable commitment to a co-ordinate
department and that any interference by a Court would be lack of respect
to the co-ordinate branch and so the verdici of the House in an impeach-
ment cannot be reviewed by the Court. A somewhat different view of the
question has been taken by certain writers who say that although sometimes
the determination of an issue that a matter is not within the jurisdiction of
the Court is a matter of constitutional interpretation, yet often times the
determination that an issue is not justiciable because it is a political question
is rather an exercise in prudential discretion. According to this view the
political question doctrine resists being domesticated under any simple rubric.
They would say that it is only by play of words that the broad discretion
that the courts have exercised has turned into an act of interpretation
governed by the general interpretation process. According to them there is
something different in kind and not in degree, something of prudence, not of
construction and not of principle in this process. In other words it is their
contention that the determination that a question is a political question often
turns on considerations other than purely interpretational.

Is there something about the practice of the Court in the area of
political question doctrine that departs from the familiar judizial working
with rules and principles which characterise the every day business of the
Court? What kind of legal system we might have when a Court has a

6. Baker v. Carr, 369 US 186.



