&

NN R R RN E

A

Hege X3 HEE S ¥

HERNZEXEL R

SOCIAL SCIENCES ACADEMIC PRESS (CHINA)

O Y@ pmf




REE
AR AT - < 38 A 2 e v

Understanding the Rule of Law

g 1BR O e

AW BT 4040 B S04 5w

RESS (CHINA)

ERNF XML R

'A‘ SOCIAL SCIENCES ACADEMIC P



BEHEREE (CIP) KiF

XA RSP EBE R/ R EE. —Jua: 4
B2 SCHR AL, 2012. 1

(HREHLERHBR)

ISBN 978 -7 - 80230 - 321 -8

[.O3- T.OHE- M. OWKE-5%-+E N.DOD20.4
o [ RAS B 5 CIP BB 47 (2011) %8 196657 &

-ERBRERER -
X EFREE
— &R 5T EREXHERE

* #/FE ¥

WO A/ A

WO H /A2 B UM A

Ho b/ AETFEBRX=ZFAFEFT29 5K ERELLE
R B 4 §5 / 100029

FAEMI] / HLHFEHFLH (010) 59367156 FiEmE /4
H, T {544 / shekebu@ ssap. cn HEEE /2 M
THG%E /£ 4

B2/ LB FERERAELATH (010) 59367081 59367089
BEMWSES / B#BAH P (010) 59367028

/AT ERORMARADE
A/ 787mm x 1092mm  1/16 Bl 9k /25.25
W /201251 A% 1K = /313 F%

W /2012 £ 1 H& 1 Kk
2 / ISBN 978 -7 - 80230 - 321 -8
#r / 59.00 &

M E2FHI

APBUWERR . BRI KITEIR, BSALLERBDIOVEKXABR
TA i ETE BIEDLR



JNAEHT, WAL T B (FA) #HHE (M
rhEE 2B EBE R TR T R) M RSIESE QX
HIBE), ZEMWNIMEERZ KT, EHIEHK
E[VR B, SR 6 F e BT 5T, FRATAIE R D7 s 3k
WA SR RBE AR MR, A — A
Rl LE, A BT &, 4l (CCU G E—
G E T EBOA AT ), PAREH

Bedmad B b, Xf IR 3 R SR A A T A S 30T Ak
M, pEMSPEBRSIKE . SCURE. ARFIFE. 5K
HE¥EZS5RIN M HE T,

TR .

AL FF K B R AR

2011 4 10 A

Ui
wa,



F—F HEMME. REME /3
— EEHRENER /4

= EENH IR/ 14

G R IR ANME / 31

W iE: RENEREER /43

Jin

F_F AIRESHHXH
Bk, it &89 £ / 48
— RBBALETEG R LA R /51

— BREEMH /58

HE Xtk 5 k6 /48

= ERWMELEEL /65
WORRAEEIN /T2
A EREEIRK /78



L XAfRE

% ¥ RAMGE—FRRWWN R EEEE %G /100

/
— HRZHBERRZH: KEEREM /103
HHELE AwEL: FEHMELFM /109
BREFOHRL IR FGHFM /123
g RHEALEFRGE: EGHFERFIA /132
RBit: HETE, RBTF /144

\\\

™
e
H

I

iy

FwE BORAMRE—TFRAGREEX /147
— WRAEH FAA] /148

BE. #Y 5 —4ah /152

= B EM /155

I

552%F LRPERZXREHELEEL /163
ils RiExbBERE /163

— REZEREAE? /166

= RERARZE? /173

= fTiIRE RALATIARER? /179

W9 RS EMAFAL? /183



FRFE ARAFRFREKERRAHR /191

7=

B

-

&

BFa) & /191

My &) SRR R REZ R /195

] AR B0 — A B X /197
3] MM BRAR K] 5 R AREL X & / 204
&) &R BAR AKX /211

S kAR 5 8 kAR /222

8 ik BB 5 8] & R M A ALE /229
WA EEFEF ) /234

FE6F BRFHREZE—@KEXHEE /239

=
1=

9
4k

/ 240

B 69 4R k04 2 TAF / 245

7 % b R 694R k6 B 5 ik 3T IR %/ 257
IRl R R X a9k G T 5 5 IR % / 269
I+ ERAHRAEL /292

/ 303

FNFE SEREHEHEFEEXL—NH—FH

—_—

(FEF) YA /306
ITHAL ITWHEE /306

%



O OXBAE

= AEREBRARA /310
= hEEmZ /316

W #HEFTESRLS I /322

BRAE #HESEFEHEEE
AL AR /327
—  EHBA /327

— U 8y

= XEBRM /334

Ak kA, FEILEWE /348

iy

% 7| /360






oL, =B SEEEPDRIE U 0] ;. www. ertongbook. com



[(RE] A F 8 142 % 6o R
MRFNE, EEBRRBBELN —TF &
R, — R E A — AN E A —
Mok, BEAONEREZEMANR
Rt fREE, AVEFIEEBE
BAEBUEAWER, LT HLHE
BAREDN =W, BF, RT-EH. X
% Fn 3E B 4R 3k 06 1E b K & 4R Wy 3F 4 AR
HARIER AR, FRREANEZEN LT RE
FW T AR #HT, AEFEHTEMNE
MEENEHRTEEANR S, EBBETR
EXNBERXFEEATEBHNTESME, 3
BRAFRBHT, BREMT R EAN
¥, BAHEBRENGLEFANE ™A &
WEX. R, WHEHRWANETFE, &
AEEBER AL T EBANEE N,
HABHEPEERIERENEAREEZEE
& A

i

ik




XA E

PR AN REA SO S i — g, R AR b B T
ek B —DEIGEA . fEov RS, IR AME K, REIRE
A, BMELEARBIRRAEN N T AR AL — A NE L 1ER
BOG AR, KIA o0 H B E A BT SR B B, DA RIS
(916 F1, SR SCPH R R 22 (10 BIA T J A At 2 I o A A e, DA
WA . I, MEATELR “SCE” D REIFR R )E
N — WS HERHRZ 0, ALY b — M JEIR TR AT
27 XFE, BRI A B T HE SR SE PR 2 AT R kA B A R 55 O
s 5B A LA ST AR TR B R IR R, AT A ¥k A BRI AL BR
H—DRIFREL,

e IRIRE Dy PR IR

PR e, SE UL, RIANOK E BRI K
F) — T S it o X A R RS 2K X A A B T R AT BR AR R IR B )
HRMER QB IFEIAMWE L, MIZANER - ZEEEE, £ (|
WY B, BRI

EERb kARG S, FREAHLEZ RO RFEEYE RKE;
BERHEMMARGRE, RAFTIHRAE, BAAEXGH
HiwFHFE, BEZRXRL2ERAGHRAIIAMSE, BEH
A R T Rk P

@ f1/K% (Harold J. Berman) H1ik\Jy, W36 [ 3A SR IZE 0 BOR o 412 F ek A ) B2
iy s BF 9% K B ff . 2 W Harold J. Berman, Toward an Integrative Jurisprudence:
Politics, Morality, History, 76 California Law Review, 1989, p.779, 787,

@ Aristolle, The Politics, Book I, Ch., 16. A XH K& TIFEXARESCAH KPR CH
BARKMA, B, ZEEXSRT SO BHEA (BUG¥), HARKAR.



L -w EAMNE. ARSHE

WL ZEAXBEEES =R B—, REMRB YRR
B, ERBREEMAHEE; 8/, ANMA MM AE M A S AR GE %R
EREMAEN:; 5=, MWEEARGIAE BEIE AT %5 A A e
tho B, WEMRRE T IFEXRGHERAD, FTERHEBET
WARFIE . AR F#3a . A, EFERAUARTAM
IR, BEZ, EBA VAR AT LLRES SR BR AR B A
e, W A 7 U

BEEROLHEEL: CRLIHEERRLBGBA, B
KK FIRIN 64 i 7 X 5 A B R ) AT AT BT eh ik 4R O

ATLAUE, X BEUE 4R N2 4 R e b 2 T 16 B XA,
B, E8RA. WA EME “HEORMN” . fTiE -6
ERRAET, XEHATGEREKL2T S M HE R T AN#E
AT & L RS SR TR . 6 IR 0 TR BRAE T U7 &
HmrEKKERE. AXISRE, POAMESE ANERESESMA
i R ARL SER B e E MR .

Ve —T00 07 se Rt , PO T GBS R LA Sk ik &k
S SCA R FE A ) o 31X L8 SCA TS S ATS R D VF 22 56 TR IR TR A T RE HY
e FTRAE . 5 H AL AR R AL GIE B B X ORIk 2, ¥
Ey KA 2 AT 2 AR 2 E AR 45 A i AF BE T B AR B A R SCBR A B AR
M ER A ELKIAEN.? EmE TR (Hikke) Rz

© WM. (BURY¥), BSEEN, 1965, 199 1T,

@ CHELERFE” (legal practitioners) SE—HELLAE MM, B ESEREPUL K
P fEXHE, BILEF &N — B TE RT3 B BAT 0 41 2 56 T & 0 qn o] €Y 3t Fn g
Jil ol 2R it i BRAE H AR A o



XHHEE

MARKE, B Th kel BE T 42 A T 40 1T A R R R R I R0 S A A I Y
—FRARIE, EERH T X XA M E SRR . HEETA
SR TR MR R EUEFAN D G i e T RITE S Y (EERE)
BEZMESY (CEUILE) W —ITRE: “ TR CRarts
A BA SR 7@ XN T — DN EHEZEMBOR S . BUAHE 2R %R
— gt e ., WEHEERNRE, XA BN H Y DS BR R L
KOE T — MMM 2R T EEMEmIE S, XMiE S AL N
T B R A LT A= R 0 R — A BT T Y TR I I i R B A
A [RRE, 2 A0 1 i Bt 3 B X 9A 96 R W B 4F
flan, fF skt 22l kM — M R E M, 1187 44 22 4E R
(Glanvill) ) GEIEM L EREMEHR G IB) B4 7 FA 7k
A AR T A L0 T T A AR A, MG 5T A 0 B M N AL R
P, BOANREHEP N — Ry . UM AE LA RIE e £
R ENRE R [FE R, BRG] T IXMAE R, CSRERT B
IR M REIR @ 70 4FJ5 A3 LW (Henry de Bracton) ) (iB3E# 22
LS ) W THf Sk y 13 AN EEEESR &
MM BEAER . fEXAHE, M@t B o a9 6 dr il B 8 8 o P
WHgE “EMEEREGREEHAAME R, N EE B R

O SAFEXETEDR AT “HERETEMZ LY f0E. 20 Friedrich A Hayek:
The Constitution of Liberty. The University of Chicago Press, 1978. p. 167,

@ 1 The Digest of Justinian 9, Theodor Mommsen & Paul Krueger eds. , Alan Watson trans. ,
1985.

@  KFD kS B KX TR S L — R R AF i PF i g, WL Bruce
W. Frier, “Autonomy of Law and the Origins of the Legal Profession”, 11 Cardozo Law
Review, 1990, p. 259,

@ IR E R VE, SRMGEIE A B SEIR  (the rule of writs is the rule of law) "
ZUL/R % (Harold J. Berman) (35t Y $ 4 VT IR ST ), B 107
P AR . BT, hEBOERE I REL, 1993, %8 554 BT,




L EAMNE. MmSNE

b7 B SR A —AAUE I BA O A AE B R AR, B EAR X5 IR
#®, HoAEFELAE EHFAEEZT . AREEQEESE, mMEEFE
A E o A 22 4R IR R AR S S SO AR AR ) N 3 R AR
UM, EAARIIRIARRE, REMKERE AR E RAE T —MEE
i B 5 T L B A B VA A B AR E LU A SE T A R S .

B NFE 2 NN I 0 2L HE & UM AR 69 W13k B0t ,, AU A
cpit 20 RO B B AR R R R &R, T BT R KSR B X T
VIR BEAR RN AT o X — ek R AE Y i BE AR 2 &R S £ o0 W BUA
LV EA . AR R A AL SR, AR BT SR EER
EEW . RWAMREMEGELSR, ARG AN IR, -2
bt A — KA AR GRS, BT BTRL, AT
ZHEE KR, GFEFHMASHAITRRRR, FAEHETEEN
1E SCFNE T IE AL HER A 5E o

B, BeMERZERRNXR, THEAEERBCRADN
Ko A ZR b5t HL S RE R I8 1k A AU B o $5 IR I A BOIA RA R
LR, MAABNIEFEA AT REIAH, o, HEKEK
A ZHE X 26 B AE D X B O 5 5 s AU B — Tl A ik B BR i Ok
%o [FAFE, EEKK—LeAUR dt T X B2 B AU ) —Fh & 5 R
il o IXAE—Ok, EAAPIFA) R ARG B IR RN, REZRIA
AT ENWE, AREB M-It

HK, E#H=EANE, 12 2 13 e mHESEEHKE M
BT BRI TE CEEMERR® T, B, HEA/NHE SR
ANEEH ML MIERIATOR, AR B EBE BN —
A A LB F . BIERSE M EXMERZ — R

O £ W, Henry De Bracton, On the Law and Customs of England, George E. Woodbine
ed. Samuel E. Thome Trans. , 1968, p.20,



XEERE

POt (1243 ~ 1254 4F) RN, MIRBEHNHTLSL S EAMHEAS
BARIERNHNE, EaTLARMNERE. REXE 2008 EER
i, T EZ — AT LA R Pk AR 89 A SR 3k RE T B IS5 (H
J&, B 7E S R AU B AR Z a3 R BRI A MBS R A
R S A FE R RN T2 B SR, JF IR HESh T B R B, KB

# 4% —/ Rechtsstaat [ F2H ], — Ak EZAh e
HE., SHF, TSRO PRE], LA HEBBEEKE
FRAl A g2 P34 A R LB AR T M T ZRRG R
#, BART XA EEZSEEETLNHIRESEE (rule by law)
HAEG, XLEABERETEREBAMLY “HEHR
%70

Ba, WREEEEN, fFEERHA R, SMURERITE SR
HLBAE KRR ZTHA (rule under law) KfF&, MW HAIE TiFE
KT LA M D U R0 AL U @ ) fn, 13 fiE 42 RO CBE e AR BT )
(Sachsenspiege) Wi7R: “ L4f H BBV EME, Hak® R LB
F7 .9 HEitk, ANABUFIHKH E E Mg T BRIk BEE %

© fAmsE QEES¥EAD), 58259 1,

@ AL EFE LG WS B N SE R Rz s i =Py B, i - kgkfE—
AR v ] vk 2 B R BRI S I 45 L LR B O SRR 12, 13 tE Al AR R
Po: “HEEMAABNKEN, Mo EATAIRAEEARRIERFSES, UK
e, DN g B B R AT T - AMIA LR S EE
[t A Bk P 5 A IR W A — R, ARA AT LA A FF S v, A R A S
R IR 7Y 7 SO S A B A o e A A 2 O DA S Bl : B LA AR A 2
LR Sk, XA 12, 13 (20 U P BRI 2 B REAR O DA Rk
LA G GEIR AL, HEASK" (BN - ke CHRFEEHEBER), RlREL
AL, 1984, 5538 T1) o X FiOUL AL SC R 1 X P 7 3k AR AR 40 6 S — Rl A [ 9 g 1

@ FHolafmeg QritS¥Ea), 545628 i,



L& EAMME. WSHE

mAERE AL, EEE, FEE. ABRMTEAEE A EE
HHIRRE, BFSXFZRMERBHRERN, EHHH ., EA LW
P, WAEBEEE, K, B4, MIGEAMINESIEX, &
. RACAIBEYEARB R MR R B, M H B AR BAER 1215 43k
22 CHBRER) . 1222 &5 (EEEAS) A SRR
FERRETRESCIF R . I CREE) Bl . A9 R LA B o i al
FUESE AT AZ " o R A B REAZ R, WA, &
Wt 7= R AR OB BAEAT T7 X Bk AR AR 4 O 4% 1R
5 Al H 52 AH A 9N RS IR R R SR I Rk, A BRIE R
AA AR AEE . IGERE ., BRSEHATE". (FEBH) B
TR ES, BIGEER, &HERRMRESESRAE, AA
B E IR AT SR BT ABCR], T H e — AR B A R E N, A
MR BORE R fE . BEAERENRE R T RIEFEWE . #EtEmnE
AR o 13 A0 G I 2 P A S 22 0k B T R AR A O R TR
B ST R T MATEEMS ., dREAEXDRE, “FEE
PRI P B PAT B RAR & o

e EIR T L, FRATARE A 4 FE 1% 90 W& S AE AR A 3 X
DGR AT AR BOR E AT O NS 2, M T T AR A LART
BEMESELAH = H—, EHEE L, REARZEEBER IR

@ , W ER IR, 5 RO IR A 17 s SR A A R, ﬂ&xfrfﬁ)‘%ﬁ%%‘ﬁ{t
mr\rmﬁ TR R A A R PR AR S ORI PENT . Bl — &k,
ATSMAK S — B GBI LERT % QA GWA T XIRGR) (M Lm‘u‘t 1996 )
RS i (BRHEFIE: GRS G S Eankg: 0k Lamixd
VA, BRIZBRRAFE1~8 5), X4, B#EI/R (Unger) 836 FEMH A —Fh
oMk RO MRBORIET MIXHIRE CRIEEOTT, MDA IRIR L ek
BARRKM B B AW, Ry, KR EP 17 e A hE (20
R (B SRR E), REE. BIERE, PEBEEKER RS, 1995, 4554
GU) o 53 AR 24 B MR M IF e, AR i) 1558 /N B8 TE 51, 5 740 T,



