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THE CHINESE CONSTITUTIONAL PROBLEM
FROM THE
AMERICAN POINT OF VIEW

By PauL S. REINSCH

: The . written Constitur,ipn_ of the Unjted States has been the most distin-
guishing feature of the American political system. In the absence of monarchical
power and an aristocratic social organization, the Constitution has been considered
the chief stabilizing factor in American history. To the American-mind the Consti-
tution is..not a political platform, but the fundamental law upon which all the people
of the stéte are in substance agreed.

The Constitution ought to be a very simple document, laying down only the
most fundamental principles of ‘Government and of public action.

The American Constitution has been called rigid, as distinguished from the
British, which is flexible. These terms are not accurate, but only descriptive in a
general way. The true distinction lies in the fact that to change the American Con-
stitution, a special procedure is necessary, involving the participation of various pub-
lic bodies ; whereas, the British Constitution may be changed by the simple action of
Parliament,

It is due to the political experience of the British nation, and also, in no
small degree, to the conservative qualities of English character, that British political
life has been so continuous. Though Parliament has the legal right to change the
Constitution, it is in fact exceedingly slow to modify in any way the traditional
practices.

On' the other hand American Constitutional Law has not remained within the
strict literal language of the Constitution. .American Constitutional practice, as in
England, has grown through action, from precedent to precedent, and unlike the
British Constitution, it. has been augmented by the interpretation of the courts.
This power of the courts to interpret the Constitution, to the extent even of declaring
a law of Congress unconstitutional, is the most distinctive feature of the American
system.

It is interesting to inquire how far this method of developing the Constitution
by court action would be applicable to other countries. In America itself there has
been of late some opposition to this great power of the courts, which seems to set 1t
almost above the Legislature, although in theory it would,not be so considered.
However, there does seem to be a great deal of wisdom in distinguishing hetween
the fundamental law of the Constitution and ordinary law. In any country which
lacks the political traditions and the century-long political experience of England, it
would be-easy for the action of successive legislatures to change the law so frequently
and radically, in accordance with demands of party politics, that the sense of security
and stability would be endangered. Tt is not necessary that the final interpretation



of the Constitution should be made by a court but if that power is intrusted to some
other body or bodies, it should be to the same authority that may amend the Cqnsti-
tution. If, for instance, the Constitution may be amended by a two-thirds vote of
the members of both Houkes of Parliament, then an arrangement by which a question
of interpretation can be submitted to this same authority, would be logical and
practical.

Simplicity of the fundamental law is quite compatible with the establishment
of a strong government. In fact the strength of a government is not determined by
the number of its powers but by its ability to exercise those which it has. A Consti-
tution whish would give to the central government control over foreign relations, the
railway and telegraph system, currency, the national army, and certain definite reve-
nues, would be sufficient to constitute a strong government. It would be more correct
to say that it would give the opportunity for the creation of a strong government:
As a matter of fact, the Constitution can only afford the framework within which
statesmen dealing with practical problems work out the methods of action which
the life of the state requires. If any member of the American Constitutional Con-
vention of 1787 had advocated the granting of the powers which the American
Government now actually exercises, he would have found no support. But out of
the simple and fundamental powers which the people at the time were willing to
grant, there developed through the action of several generations of statesmen the
powerful and efficient government which now exists.

I believe that this point should be particularly remembered in China at the
present time. If we should attempt to work out a Constitution which settles every
detail satisfactorily, we should never finish the task. The few fundamental things
which any government would have to start ought to _be capable of the consent of
the great majority of leaders. We cannot anticipate the future by foreseeing every
possible céntingmcy. Future needs will be worked out by the action of statesmey,
and Parliament in modifying constitutional law and practice.

When we speak of the necessary simplicity of the Constitution, we refer also
particularly to the desirability of not interfering with the normal life of local com-
munities. It was wise for the central government to repose all responsibility for
local affairs on- the provinces, districts, and local communities, The greatest political
treasure of China is the capacity of the people in their own neighborhood to
manage their own affairs. When the people realize that the central government
seeks no power to meddle with them or -obstruct them, but that its great and
necessary powers will be exercised solely for their protection and for favoring, not

retarding, their own business activities, they will be willing to support the gov-

ernment, The political consciousness of the local units should be developed by
making them realize their responsibility for what-their own representatives in the
higher units of government may do.

In constitution fhaking an appreciation of the fundamental needs and
possibilities of the citizens and a thorough kno;nledgc of existing political
institutions and practices in the country are the first requisites. Unless the Con-
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stitution is built of these materials it will be only a dead form. The knowledge
of foreign experience is useful only in the second order. However, it does help
us to understand our own situation better, by comparison with others. It teaches
us to avoid certain mistakes, and it shows us certain desirable modes of action
which may not be so far removed from our own, but that we may imitate them.
But a more general imitation of the Constitution is purely academic and unpractical.

The idea of constitutional law, that is, of an abstract definite fundamental
rule to which all- political action maust eonform, is not foreign to Chinese
philosophy. But the fundamental principle which the great teachers emphasize is
Li, the right or equitable way, rather than a fixed body of written rules of law.
When these ideas were formed in China the country was living under a monarchical
and patriarchal system. All ideas of what is lawful and right were in a sense
personified and attached to definite social relations, particularly five-classic relations
of Confucius. Thus, personal loyalty grew, while the loyalty to abstraction, such
as the idea of legality, public sovereignty or patriotism, did not develop in the
same sense as in the West, that is, abstractly and attached to institutions rather

than to persons.
The introduction of the idea of the sovereignty of law in China would

. therefore serve to introduce an element which might take the place of the old

personal loyalties, as far ‘as government is concerned. In matters of social life,
however, the old loyalties are very essential, and it is to be hoped that ne
modern political arrangement may disturb them.

The value of the Constitution to China at the present time would be two-
fold. It would afford something definite about which the loyalty of the nation to
its country and government could gather. - It would be a rallying point. It would
be an eamest of the unity of China, in the eyes of the world. So the friends of
China hope that this work may soon be completed. ' For though no such political
arrangement can be perfect in all its parts, it is the necessary starting point from
which the future action of the powers of government may develop.
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