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Abstract: Article 7 of the Interpretation of the Supreme People’s
Court on Certain Issues Concerning the Application of the Arbitration
Law of the People’s Republic of China provides that “Arbitration or
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Litigation Clause” invalidates the arbitration agreement. Academics
generally criticize this provision for going against the international “pro-
arbitration” trend. This article further examines the jurisprudence and
application of this provision to reveal its problems, and discusses the
relevant issues of characterization and applicable law. It is submitted
that analysis of this provision should be based on different types of the
“Arbitration or Litigation Clause”, and the “arbitration precedence”
bias in certain arbitration—friendly jurisdictions should not be followed.
To assess the “Arbitration or Litigation Clause” in a pro-arbitration way
is to honour party autonomy, including the autonomy not to exclude
arbitration, the autonomy to impose condition for the arbitration
agreement and the autonomy to choose foreign law to govern the
arbitration agreement.

Key Words: Arbitration or Litigation Clause; arbitration
agreement; pro—arbitration
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