it

) BESLEHE R MEH

RiF N B
glt National Defense Industry Press
o~



EBSEHE “+SH” AXIEM

i &

I A
-



A EE N

BAFNMOAEZ T, PEMELAREMER, ERAREFHATIBLE LR
B #r, 5B RN, A TRAKREEFIGERF AL, BFEFRLGEEAS  HFE
4R E AR, % ¥ 71 % (Commercial Law) SUiE#0H , A 2 4k 4 4% B 89 3% 5
ERFRE—RZREOEM,

APEHI FAEMR, QIR EBEA Skl ATk T 2EK GER
R R BATE A OB R AE, BEARNECZAT, AR BN NSRS, 5
15 % BRI B ET A AT 5 MM A £ 5980 4% 58 B A8 XR84T 4,
Ry Fhit—FRBNE, EHMHIPHA LR T RO AR &, RELZ
£ FH,

APBTHAEF 2wd BRTHF L LGMGERE, FTAHARNIEFESH
MALA T R R FE Fa g dy, 418 A T 3B A NT RS B AT

EHERS E (CIP) ¥#E

PRI S0/ ZESRHEAN . —U T BB Tl At ,2012. 9
g IR G s 5 (E 2

ISBN 978 -7 - 118 - 08326 -2

[. OfF... I. O=... . OfE: - PE - B2k -
Hobt - #3c V. @DY23.99

o A AS A3 4 CIP B A% T (2012) 57 219410 5

W EF TR

SR 1 £ 1197 W45 o7 T

bk ARgE LT ENE X S ATBE R % 23 5 100048

™ ht  http://www. ndip. cn

% 47 ERF Tk (010 - 88540777 010 —88540776)
& & MEHE

B Rl demmEERI

I A 787 x1092 1/16
Ep K 16

= ¥ 366 F5

A ER YR 2012 459 HEE 1 ARES 1 YRENRI
Ep ¥ 1—3000 fi

E # 29.80 C



B Rk AR A HEE , b AR A R H 5 E PR, A 2= B i E b
LARTEF . E2ARINGEE AR RINE T L i H: AR 2 R 1 R
R [ B A0 ) P9 P A T 4 B W i R A

FEME AT SR E R R P REA BEREENS LZ—, AR T RN
F AL F B R B, A BGRAVSE T I, 7R AL L R XGEEA IR R T,
R SR B FR BB (B2 E B AR 2 NG B A i S A o 2
BEH 2 ) B8 My SESCH PR B TR o IR BEA & 18 W28 SCHM , RGEH0 3l
THRZK, BARZA, IEET I, G T 2005 4F H B A 6] T 45 K F-90 5 22 3
M RIE S, LU & R R BUR#F

2006 FAEE GRS AR T CREEI8) R, /o 43 T Rk I — SEREACHE B R B, £
EEkE ArRE REE BITESTHKN EEZANE AT RERT, B 5RAm
M e B GEE, EEE R TR R A X R R AL E K

(R IE) T 2006 SEAHFE RS, C &R 6 4F, Z 8| 7T KiE#H M MFUTFIT, 7
IHEIUITE] , 22 B K AE 4y 23 LIZ B ksl 2T IR XGE BOMH T, #db 50K i
Ry AL RUE TR 5535 44 R A A TR BIrIORE , 73k 48 T T B #Ue iR % . #or:
St AR TR R/ 8 22 A SRR (0 [R] B o Xof 2 488 O 1 7 B 0B 4R 40 T i — P
o B RE GUUA — 1SS R E M AR Bl PR AR S R 0 FH B DRI, 2057 0 i
EHNB S A, — P S AER R ) B, X R TEBOp A7 58 38 AAb 78, LAGR 3 R ik

- URRREEBOR N R R B SUE TR TR

WSS , S5 BT Rl W3 SOBRUBSCHR OB R D 35 T R O R
PTG HE, EERF ST

— . PRI SR K AE, A BIR R . AR ) B A S L B, A RiE
EHSCRYIEST Rl B SR B R HE , MU R BRI E O ORI A, 45
b3 E S 2 B AP AT B B , 2] I — S8 AME S 1 7 T A 4t i AR 2, 7
BIiR o

= ER-FEIECEA —/DBRAER R . B TA RS CES, X T2
KR s B A T TR SR B SCRGE , B R R BV AR LA . b TR
7 S I e S 458 Y PN A A B DR A S S B B A €, FE B B A LE SCRT L HE T AR
A, A T7E B B AT RES X R S A — R T .



=L AR TEMORRNE, ENANR R A AR A T sh, T RS
MR EEM AR NE, RRRE B THEE LA FRASE, IR EMRT
LRI T W SRR RS RS R L SR I RTIE N AR

PO A E R AR HE T ISR A T IR . O TSR SUE SR BT R B 45
UK R R R IR BT IR SCE RIS 2, B XA (R Bt 1 B BEx
SR, I T B0 TR 0 0 I B R) A A T T R, 00 i S P M B R Y R TR B ol
=378

A EE— R R R TER S ABRR AR b, i ok R SR,
G T — AR M W ECERSCROIEE A R EM BB S H AR B

Ve B #% ) Commercial Law JERI HUALZE ALK KEDUEH 2 iR, A H AR R
FATZS IR R + I S — AR ok 8 8 S W0 H AR, (R B R s A AR
KT BN HF B 2B H R L R WUE # 2 BT 5T 7 (M0939 -
101 - PT) FIBFFERLR o i R ST 25 AL K R 7 [ 97 ol i Rk R 2 455 , IR R
B MM R FE Mitchell Kutney )70 Pr Bl , A A ERRRE N 24 28 FH A 33 2 SR 42
EEMIE REBELRENEER. SR, B THERAKFER, AR Z AR 1E B o
B, ETEEE NG SR BB SR W, BATIL R S5 S (A 43 5 3 iUk, 4 & A H
B3l

%
2012 43 A



Along with advance of globalization, development of the legal systems in China is being
in line with international standards, so is Chinese legal education. Under social circumstance
of bilingual teaching, the aim of legal education is to acquaint the legal professionals not only
with domestic laws but also with foreign laws.

In the legal system of market economy, commercial law is highly applied and one of the
most important legal branches. However, there is a serious predicament in commercial law
bilingual education—lack of proper text book. That’s exactly the motivation to write the book
on Commercial Law.

The author has edited a book named Introductory Guide to Commercial Law. It has been
six years since the book was published in 2006, which got glowing reviews from readers.
During this period, the book received several awards of excellent teaching, and has been ap-
plied by many universities as bilingual textbook for major legal courses. Also, it was also
collected by libraries of some famous universities, such as Peking University, Tsinghua Uni-
versity, and Beijing Institute of Technology, etc. In the teaching practice, teachers and
students put forward some proposals when express their favor and support. And commercial
law is an applicable law of practicability, flexibility and changeability, responding to the
call, the editor revised and supplemented the book, making commercial law course a high
quality bilingual course.

The book we mentioned above focus on the introductory guide to Commercial Law, this
time we do much more comprehensive and professional. This new book was revised with ref-
erences of latest authoritative material, and restructured by selecting core content of commer-
cial law. The major improvements are as follows:

1. Keep professional and high quality. When the author edited the book, legal profes-
sors and foreign scholar were invited to read and revise it over and over again.

2. A paragraph of content tips was increased in every chapter proceeds of the text. For
those students whose English were not that good, it is a little bit confused or even resent to
all throughout writing in English. Therefore, to help the readers understand content of the
whole chapter more accurate and get into the mood of English reading faster, the editor ar-

ranged brief chapter introduction proceeds of the text.



3. Adjusted the content of the textbook. Many commercial laws at home and abroad are
revised recently. To adjust and enrich the content of the text book, the editor updated latest
expertise knowledge which including insurance law and banking law, increased professional
and practicable commercial regulations, like bankruptey law, negotiable instrument law, and
securities law, etc.

4. In this text book, both practices and word definitions attached to every chapter are
meticulously selected to enhance practicability and professionalism.

Furthermore, it is worth to be mentioned that besides of editing the textbook, a case
book in English was compiled to go with the textbook by collecting and collating a large sum
of legal cases.

The editor wishes that the compilation mentioned above are helpful and favorable to all
the readers. Nevertheless, what we have done still leaves much to be desired, we hope the
readers may put forward suggestions continuously, and we will work together to make the

book more perfect and mature. Thanks a lot!

The author
March 2012
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_Chapter 1 Introduction

Introduction

Basic analysis of Commercial Law including basic concept, characteristics, basic principles
and system of Commercial Law and main analysis of commercial subjects, commercial juristic act,

commercial registration ,commercial name ,commercial accounting books in Commercial Law , etc.

d

L
Section 1 Legal Systems and Law ‘ﬁl"“ﬁ‘;#

You are about to embark on a study of the subject of law. You may be surprised to discover
that the search for an accurate , all-encompassing definition of law has gone on for thousands of
years and will not end as long as people continue to think about the subject. Today researchers
are studying legal systems throughout the world to make them work better for all of us. While
you may not have an exact definition of law in mind as you pick up this textbook,you certainly
are of affected by law each and every day.

Every nation in the world has a legal system,and law touches’ each of us as we go about the
business of participating in society. If we are to be effective citizens and fully participate in socie-
ty,it becomes important for each of us to have knowledge about and concern for law.

Legal systems have always been an important part of every society. In thousands of instances
each day, the legal system helps us resolve conflicts, provide justice to individuals, and helps
solve some of our most pressing problems. Indeed ,as our society becomes more complex,we tend
to rely more heavily on law to guide our conduct.

Just as individuals look to the law as a guide in their personal affairs,so do business people
look to the law in their organization. In the United States today there are more than two million
corporations. Many of these corporations are so large that what they do has an impact on the en-
tire world. Examples of firms with a worldwide reach are Ford Motor Company and American
Telephone and Telegraph Company. As large as these firms are, they look to the law to help
structure their operations. Even though there may be significant differences in the laws of the
countries in which these firms do business,the firms’ managers expect certain rules imposed by
society to be followed when conducting business. Without some shared expectations about how
people will behave-as spelled out by a society’s legal system - how could a business person ex-
pect to run an organization ,even for a day?

Why is law investigated?

There are a number of different ways of viewing law, each of which has a particular
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strengths and weaknesses. Yet contemporary legal scholars are always searching for new and ap-
plicable models of law that might be useful in organizing and analyzing the information that they
are continually uncovering. Why are social scientists dissatisfied with the traditional models?
Today’ s rapidly changing world presents us with issues that were rare or unheard of only a
few years ago. This is particularly true in the world of work. In our society, people are calling
upon business to have a heightened sense of social responsibility ,and law is ever more frequent-

ly the vehicle used to move business in that desired direction.

Public law

Lawis divided into two main types,public law and private law. Public law concerns the entire
community. The two branches of public law are constitutional law and criminal law. Constitutional
law is a part of the British constitution. It consists of those constitutional rules,which are laid down
in statutes and judicial decisions,but does not include conventions of the constitution because the
latter are not rules of law. Among the matters coming within the scope of constitutional law are the
following; the functioning of Parliamentary Ministers and their powers, civil liberties, the right to
vote,local government, and relationships with Commonwealth countries. Most disputes involving
constitutional law are settled in the civil or criminal courts,but there are occasions when a court
concerned exclusively with constitutional law is used. For example an allegation of bribery at a par-
liamentary election would be tried before a specially convened election court.

Criminal law is derived from statute and precedence of from judicial decisions. It is con-
cerned with the suppression of behavior that disturbs the peace or well-being of society ; its main
objects are to punish criminals and to deter others from crime. Criminal law is administered in the

criminal courts. A discussion of criminal law and eriminal courts will be discussed later.

Private law ( also known as Civil Law)
Private law covers a wider field than public law and is concerned mainly with the rights
and duties of individuals towards each other rather than towards the state. It is applied in the civil

courts. There are many branches of private law; the following are some of the more important.

The law of contract

The law of tort

Family law

The law of succession

The law of trusts

The distinction between public and private law is that the former is concerned with matters
that affect the state as a community, while the latter is concerned with matters that affect the
rights and duties of individuals among themselves. Constitutional law deals with such questions
as the supremacy of Parliament ,the position of the crown and rights to personal freedom. Crimi-

nal law generally aims at punishing criminals and suppressing crime. Civil law is intended to
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give compensation to persons injured,to enable property to be recovered from wrongdoers and

to enforce obligations ( contracts and trusts) .

Double liability for wrongdoing

In connection with the classification of law there is an important point to be borne in mind.
This is that a wrongful act may fall under two headings. For example if Bob runs down Ann
while driving his car in a dangerous manner this will be at the same time a crime, since it is for-
bidden in the interests of the community,and also a ton,because it has hurt Ann in particular.
The outcome of such an incident may well be that Bob has to appear before two courts: a crimi-
nal court that can send him to prison or order him to pay a fine to the state,and also a civil
court that can order him to pay compensation to Ann.

There are various combinations of wrongdoing that can occur, and the combination of crime
and tort is just one of them. A wrongful act could, for example be both a breach of contract and
a tort ,although here only an appearance in a civil court would ensue. On the other hand some

types of wrongdoing fall into only one category.

Words and expressions
public law n. The body of law dealing with relations between private individuals and the gov-
ernment ,and with the structure and operation of the government itself; constitutional law , crimi-
nal law, and administrative law taken together. ( Cf. private law n. The body of law dealing
with private persons and their property and relationships. )
statute nA law passed by legislative body.
civil Liberties. n. Freedom from undue governmental interference or restraint. This term usu. re-
fers to freedom of speech or religion. —Also termed civil rights.
commonwealth n. 1. ofien cap. An association of self-governing autonomous states more or less
loosely associated in a common allegiance ( as to the British crown ). 2. often cap. A political unit
having local autonomy but voluntarily united with the U. S. (used officially of Puerto Rico and
the Northern Mariana Islands).
bribery n. The corrupt payment,receipt,or solicitation of a private favor for official action.
succession n. The acquisition of rights or property by inheritance under the laws of descent and
distribution.

wrongdoer n. One(as a criminal or tortfeasor) who does wrong.
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Features of commercial law

1. Profiting of Commercial Conducts

All the subjects of commerce set profiting as primary and direct objective for their con-
ducts; accordingly ,commercial law is,in first place, designed to protect the attainment of the
objective ,to minimize the cost of business transactions and institutions. Some major statutes on
establishment , change and termination of commercial subjects, commercial registration, trade
book , trade name , together with some important principles for commercial conducts such as sale,
agency , storage , negotiable instruments, securities , maritime commerce, etc. ,must be oriented
to profiting. Moreover , profiting is also the foundation of some exclusive principles for commer-
cial law, for instance , flexibility of commercial rules, swifiness, contract form, interest rate , settle-
ment and taxation.

2. Technicality

Civil law provides general rules in ethic sense for civil conducts so that the subjects can
determine the nature of their conducts upon their common sense and general ethics without ex-
pertise or professional judgment; while commercial law makes the general rules more operation-
al by turning them into applied terms and skills, which is bound to involve more technical
knowledge when used to determine the result of subjects’ conduets, for instance, the design of
company forms , allocation of rights and interests ,movement of capital , operation of stock market
in company law,the issue,endorsement ,acceptance and claim in negotiable instrument law.

3. Changeability

Commercial law has to be highly responsive to the fast changing social and economic life
and demand of business transactions; therefore, it is more subject to modification compared to
other laws. Since the adoption in 1897, The German Commercial Code has been amended for
more than 50 times. Japan’ s company law has experienced amendment almost annually since
1990’ s. China’ s company law was adopted in 1993 ,amended in 1999 ,and has just seen a ma-
terial amendment in October of 2005.

4. Integration

Commercial law is a compound of private law and public law. On the one hand , commercial
law is deemed special law of civil law and hence classified as private law; on the other, it con-
tains numerous compulsory rules revealing government’ s will, displaying the characteristics of
public law. The regulation on the registration of corporations is a case in this point.

5. Internationalization

Commercial law originated from the customs in cross-boundary business transactions and
bore international features since its birth. Today the increasingly globalized business activities

call for unified game rules, making this feature of commercial law even more prominent. More
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and more international conventions and treaties are adopted to direct international business. Do-

f
[}

mestic commercial laws in many countries have gradually shared the similar or identical clau-

Ses.

Principles of commercial law

1. Protect fair dealing

(1) The subjects to commereial transactions are of equal status. Each party may enter into
a transaction of his free will ,and no one may force the other party to accept a transaction unwill-
ingly.

(2) All the subjects shall act in fairness and good faith, legitimately enforce rights and
fulfill obligations,do no harm to a third party’s and public interest.

2. Facilitate efficient transactions

(1) Brief and convenient transaction. Commercial transactions are commonly done in sol-
emn and literal manner,and the contents are often predetermined by compulsory rules.

(2) Shorter period for limitation of an action. In order to stabilize commercial relations and
enhance transaction efficiency , the period for limitation of action is normally shorter than the or-
dinary period in civil law. For instance, in the Maritime Law of People’ s Republic of China
(PRC) ,the limitation period arising from towage contract is one year from the date when the
right-holder know or ought have known the infringement.

(3) Standardization of transaction. It includes the standardization of transaction form and
object. The container transport, air ticket and railway ticket are typical example of the former,
and the corporate shares, corporate bonds and negotiable instruments are typical example of
the latter.

3. Promote transaction security

(1) The parties to transactions are obliged to fully disclose the transaction information and
notify others of progress and any changes to the transaction.

(2) Any fraud and unfair competition is prohibited.

(3) Compulsory rules, with requirement for publicity, externalism and strict liability are

employed to secure the safe transactions.

German commercial law

In its narrow sense ,commercial law designates the rules laid down by the German Commer-
cial Code as applicable to merchants. In a broader sense, it includes other areas of law relating
tomercantile activities,such as the law of negotiable instruments, and a few important types of
transactions which are found in general civil law,but are more used by bankers and other people
in commerce. In addition, there are distinct areas of law affecting traders and trading, such as
company law ,the law of connected enterprises and competition law.

In laying down special rules within the general framework of private law,the German Com-

mercial Code or HGB ('short for Handelsgesetzbuch ) is primarily for performing two functions.
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First , it contains juridical-forms for transactions that are purely commercial ,such as the commis-
sion business or the special form of agency known as the Prokura. Second, it provides protection
to those involved in commerce , where important affairs are often concluded very swiftly : the pro-
tection results in part from the rules regarding business names and the commercial register,and
in part from making the merchant more strictly answerable to third parties than a private indi-

vidual would be.

American Uniform Commercial Code

The present paw concerning commercial transactions— the subject of the Uniform Com-
mercial Code—had its modern origins in the law merchant,that is,the system of rules, customs
and usages generally recognized and adopted by merchants and traders which constituted the
law for the regulation of their transactions and the solution of their controversies. By the end of
the seventeenth century the law merchant had become assimilated by the common law. It should
be noted that in the eighteenth century many landmark commercial law cases were decided by
Lord Mansfield , England’ s foremost commercial judges.

The code is to be liberally construed and applied to promote its underlying purposes and
policies , which are .

(1) to simplify, clarify and modernize the law governing commercial transactions.

(2) to permit the continued expansion of commercial practices through custom,usage and
agreement of the parties.

(3) to make uniform the law among the various jurisdictions.

In addition,the text of each section of the UCC should be read in the light of the purpose
and policy of the rule or principle in question(as also of the Code as a whole ) and the applica-
tion of the language should be construed narrowly or broadly,as the case may be,in conformity
with the purposes and policies involved.

The official Comments of the National Conference of Commissioners on Uniform State Laws
ad The American Law Institute will be of considerable assistance in determining purposes and
policies of the UCC among several jurisdictions. Further, the Permanent Editorial Board for the
UCC(PEB) issues supplemental commentary on the UCC from time to time.

In order to permit the continued expansion of commercial practices the drafting philosophy
of the Code was: open-ended drafting, with room for courts to move in and readjust over the
decades.

Freedom of contract is a principle of the Code. The effect of its provisions may be varied by
agreement. Thus,many Code sections contain gap-filling rules which apply unless the parties oth-
erwise agree. This principle of freedom of contract is subject exceptions. First there is the general
exception that the obligations of good faith,diligence , reasonableness and care prescribed by the
Code may not be disclaimed by agreement [9 ]. Second, certain sections explicitly preclude vari-
ance. Third ,some sections are not explicit but it is implicit that they not be varied. Further, cer-

tain contracts and clauses thereof may not be enforceable due to unconscionability.
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Avoiding and settling disputes
Law has developed because individuals and society need certain standards that govern rela-

tionships among individuals and between people and their government. Philosophers have set
down their own definitions of law. Some are simple; others are more complex. Oliver Wendell
Holmes contended that law was a set of rules that allowed one to predict how a court would re-
solve a particular dispute : “The prophecies of what the courts will do in fact,and nothing more
pretentious ,are what I mean by the law. " Aristotle saw law as a rule of conduct. Plato believed
law was a form of social control. Cicero contended that law was the agreement of reason and na-
ture , the distinction,between the just and the unjust. The British jurist Sir William Blackstone
described law as “a rule of civil conduct preseribed by the supreme power in a state ,command-
ing what is right,and prohibiting what is wrong. ”

The central theme of each of these definitions revolves around disputes—the settlement or

avoidance of disputes.

Costs and benefits of settling versus those of going to court

Going to court is an expensiveendeavor. There are lawyers to pay,unless the dispute can be
handled in small claims court, court fees must be paid. Often these costs can be avoided by
settling the dispute rather than going to court.

Another major benefit of settling is that certainty is exchanged for uncertainty. You never
know what the outcome will be if you go to court. You may win, you may lose. Settlement offers
the parties the opportunity to negotiate a partial victory for each side. The dispute is resolved
immediately ,and the outcome is certain. On the other hand ,if the matter goes to court,the final
outcome is decided by the court.

To settle requires compromise; it involves giving up a right or a duty believed to be owed
by the other. These are the costs of settling if it is believed that a full recovery can be obtained
by going to court. Sometimes , the costs of going to court seem small when compared to the con-
cessions that must be made to settle.

Often , the best course of action is to settle and to use the information obtained to avoid fu-
ture disputes. The dispute may have arisen because the terms of a contract were not clearly
specified, or it may be the result of dealing with an unreliable individual. Disputes of the first
type can be avoided in the future by making the contract more explicit. Disputes of the second
type can be avoided by requiring payment in advance or by refusing to deal with such unreliable

individuals in the future.

Law in business
A person who is involved in business is also involved in the law concerning business. Mak-
ing contracts and using negotiable instruments—both of which are legal concepts—are the es-

sence of business. Business and law are closely associated. The growing importance of law in
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business is shown by the rapid increase in the use of lawyers by people in business. In recent
years ,the number of corporate counsel,the full-time lawyers who are employed by corporations,
has been growing faster than the number in any other category of attorneys. Law firms that
serve primarily business people have also been expanding at a great rate.

In the past quarter-century there has been a qualitative as well as a quantitative change in
the concernfor business managers with law. In earlier times, business managers generally em-
ployed lawyers only in emergencies. A lawyer might be engaged if a summons to appear in court
was received ,or if a businessperson could not collect a debt that was due,or if a supplier’ s
goods were defective and no settlement could be reached. Lawyers are still sought out when such
things happen today. However,more and more, business managers employ lawyers to help them
plan to avoid such emergencies and to comply with a rapidly growing mass of legal rules im-
posed on business operations by government bodies. This use of lawyers by business people is
called preventive law,a term that appears to have been coined by Louis M. Brown,a California
lawyer and professor of law at the University of Southern California.

The objectives of preventive law are to arrange business plans and methods to increase bus-
iness profits by ;

(1) avoiding losses through fines and damage judgments,and

(2) reaching business goals through enforceable contracts while avoiding government pro-
hibitions.

Preventive law involved seeks the advice of a lawyer in the business planning process rath-
er than wait until trouble develops. It looks for ways to change plans to reach an intended busi-
ness objective with less legal risk. It further aims to minimize the possibility of failure if the bus-
iness has to go to court.

Almost every businesstransaction involves legality and risks. People in business need to be
generally familiar with the law applicable to their activities.

The practice of preventive law requires a knowledgeable lawyer. The client needs to under-
stand the legal system and the applicable law well enough to be able to communicate with the
lawyer. As a client you need to know what information is relevant and necessary to the lawyer’ s
opinion. A legal opinion is no better than the information upon which it is based. Clients also of-
ten apply legal advice to situations not contemplated by the lawyer. This can lead to a lawsuit, or
it may discourage the client from doing something that is clearly legal. This problem is especial-
ly likely to occur in applying a broad statute like the Sherman Act,which forbids certain anti-
competitive trade practices.

Law is an important part of the culture in any society. Law reflects the values, history,and
current problems of a society. To learn something about law as an institution , how it functions in

society and some of its basic concepts is essential to a fully understanding society itself.

Words and expressions

agency n. A consensual fiduciary relationship in which one party acts on behalf of and under



