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The Legal Environment
of International
Business |

I. Pre-class Reading

International businesses are affected by an external environment as much as they are
affected by the competitors. Global factors influencing international business are legal, political,
social, technological and economic. Understanding of these factors is important while practicing
law in a flat world.

Social factors These factors are related to changes in social structures. They provide
insights into behavior, tastes, and lifestyle patterns of a population. Buying patterns are greatly
influenced by the changes in the structure of the population, and in consumer lifestyles. Age,
gender, etc. all determine the buying patterns and understanding of such changes is critical for
developing strategies which are in line with the market situations. In a global environment it is
important that business strategies are designed with keeping in mind the social and cultural
differences that vary from country to country. Consumer religion, language, lifestyle patterns are
all important information for successful business management.

Legal factors These factors that influence international business are related to changes in
government laws and regulations. For a successful business operation, it is important that the
businesses consider the legal issues involved in a particular situation and should have the
capability to anticipate ways in which changes in laws will affect the way they must behave.
Laws keep changing over a period of time. From the point of view of business it is important that
businesses are aware of these changes in the areas of consumer protection legislation,
environmental legislation, health & safety and employment law, etc.

Economic factors These factors involve changes in the global economy. A rise in living
standards would ultimately imply an increase in demand for products thereby, providing greater
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opportunities for businesses to make profits. An economy witnesses fluctuations in economic
activities. This would imply that in case of a rise in economic activity the demand of the product
will increase and hence the price will increase. In case of reduction in demand the prices will go
down. Business transactions should be developed with keeping in mind these fluctuations. Other
economic changes that affect business include changes in the interest rate, wage rates, and the
rate of inflation. In case of low interest rates and increase in demand businesses will be
encouraged to expand and take risks.

Political factors These factors refer to the changes in government policies. Political factors
greatly influence the operation of business. This has gained significant importance. For example,
companies operating in the European Union have to adopt directives and regulations created by
the EU. The political arena has a huge influence upon the regulation of businesses, and the
spending power of consumers and other businesses. Companies must consider the stability of the
political environment, government’s economic policy etc.

Technological factors These factors greatly influence international business as they provide
opportunities for businesses to adopt new innovations and inventions, which helps the business to
reduce costs and develop new products. With the advent of modern communication technologies,
technological factors have gained great impetus in the business arena. Huge volumes of
information can be securely shared by means of databases thereby enabling vast cost reductions,
and improvements in service. Organizations need to consider the latest relevant technological
advancements for their business and to stay competitive. Technology helps business to gain
competitive advantage, and is a major driver of globalization. While designing the business
strategies firms must consider if use of technology will allow the firm to manufacture products
and services at a lower cost. Firms can select new modes of distributions with the help of
technology. It has become easier for companies to communicate with their customers in any part
of the world.

For example, international sales contract is the major form of conducting international
business. When concluding international sales contract, all the above global factors influencing
international business will be considered.

Cultural Aspects—Sensitivity to cultural differences is important in international contracting.
Although language should not be a barrier, contract terms must be clearly defined and understood.
Attitude toward relationship is a cultural difference in some countries. Contracts based on trust
are often relatively short in length, with few contingencies expressly provided. The expectation is
that issues can be worked out as they arise with the parties working to maintain the underlying
relationship.

4



Financial Aspects—In managing financial risks that may arise, care should be taken in the
specification of the method of payment and the currency in which payment is to be made.

Exchange Markets—Foreign exchange markets allow trading (buying and selling)
currencies. In general, trade between countries can occur only if it is possible to exchange the
currency of one country for the currency of anotherAcountry. Exchange of money is not always
simple. Losses in international business sometimes center on exchange risk—the potential loss or
profit that occurs between the time the currency is acquired and the time the currency is
exchanged for another currency.

Financial Instruments Used in International Contracts—Although many financial
instruments are available, two commonly used are bills of exchange and letters of credit. A bill of
exchange is a written instrument that orders the payment of a certain sum of money to the party
specified by the bill. Payment is made at the time specified on the bill or understood from the
form of the standardized bill used. A sight bill specifies immediate payment when it is presented
for payment. A time bill specifies payment at a later date, usually 30, 90, or 180 days after it is
presented for payment or after it is accepted. A letter of credit is an agreement or assurance by the
buyer’s bank to pay a specified amount to the seller upon receipt of documentation proving that
the goods have been shipped and that any other contractual obligations on the seller have been
fulfilled. The usual documentation required includes a certificate of origin, an export license, a
certificate of inspection, a bill of lading, a commercial invoice.

I1. Ture or False Statements

Decide whether the following statements are true or false and explain why.

1. Globalization, which has greatly increased the economic interdependence among
countries around the world, is simply an economic concept.

2. Lex Mercatoria or law merchant, formed in medieval Europe, was a written law and
enforced by states.

3. International business customs and usages are not binding on parties unless the parties
have incorporated them in the contract.

4. UNCITRAL Model Law on International Commercial Arbitration belongs to soft law.

5. The ICC, UNCITRAL and UNIDROIT are non-governmental organizations with a task to
unifying the national law on trade.



6. Nowadays in the United Kingdom, the division of courts between common law and
equity still exists.

7. Nowadays common law consists of case law and statutes, and in case of discrepancy
between case law and statutes, the former will prevail. |

8. The international treaties and conventions have unified the rules and norms governing
international business, thus national law plays a little role in international business law.

9. International business customs and usages take the form of being oral rather than in
writing.

10. Within the EU, if the law of a member state is regarded to be against the EC Treaty, the
European Commission will initiate a lawsuit in the European Court of Justice to enforce the
member state to bring its law into conformity with the EC Treaty.

II1. Chapter Questions

Discuss and answer the following questions according to what you have learned in this
chapter, and you are encouraged to use your own words.

1. What are the integral parts of international business?

2. How do you understand the sentence “Factors such as differences in language, culture,
economics, politics and laws bring about barriers and costs.”? Give an example to explain such
barriers.

3.In your opinion, what’s the influence of globalization on international business and
international business law?

4. How will you define the international business law and the coverage of it?

5. What are the main characteristics of civil law legal system and common law legal system?
Try to make your comments on these characteristics.

6. Compare the functions of the UNCITRAL with those of the ICC.

7. Unlike the other IGOs, the EU has a supranational power. How will you understand its
supranational nature? Can you find any other organization that parallels to the EU in this aspect?

8. What’s your understanding of the statement that Incoterms is not law but important to the
international business?

9. What are the three parts of the Uruguay Round Final Act?

10. Do you think China should transplant the principle of precedent of common law into her



legal system? Why or why not?

IV. Case Study

Frigaliment (Plaintiff), a Swiss corporation, entered into contracts to purchase chicken from
BNS International Sales Corporation (Defendant), a New York corporation. The English language
contracts between them stated: “US Fresh Frozen Chicken, Grade A, Government Inspected,
Eviscerated 2 1/2-3 Ibs. and 1 1/2-2 1bs. each all chicken individually wrapped in cryovac,
packed in secured fiber cartons or wooden boxes, suitable for export: 75 000 Ibs. 2 1/2-3 Ibs at
$33.00 ; 25000 Ibs. 1 1/2-2 1bs at $36.50.” When the chickens were shipped to Switzerland,
Plaintiff found 2-1b sizes were mature stewing chicken or fowls, but not young broiling chickens
as they had expected. Plaintiff protested and claimed that in German the term “chicken” referred
to young broiling chickens. Defendant pointed out the reference to “US fresh frozen chicken,
grade A.” The USDA defined the term ‘“chicken” as subsuming different grades of chicken,
including broilers and fowl, as well as other types such as capons, stags, and roosters.

1. What’s the focus issue in this case?

2. If you were the judge, what kind of chicken did Plaintiff order? Was it “broiling
chicken” as the plaintiff agued, or any chickens weighing 2 Ibs as the defendant insisted on?

3. What can you infer from this case? What would the parties have done to avoid this
ambiguity?

V. Further Material and Case Readings

There is no comprehensive system of laws or regulations for guiding business transactions
between two countries. The legal environment consists of laws and policies from all countries
engaged in international commercial activity. Early trade customs centered around the law of the
sea and provided, among other things, for rights of shipping in foreign ports, salvage rights, and
freedom of passage. During the Middle Ages, international principles embodied in the lex
mercatoria (law merchant) governed commercial transactions throughout Europe. Although laws
governing international transactions were more extensive in some countries than others, the
customs and codes of conduct created a workable legal structure for the protection and

encouragement of international transactions. The international commerce codes in use today in
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much of Europe and in the United States are derived in part from those old codes. The other main
sources of international commercial law are the laws of individual countries, the laws embodied
in trade agreements between or among countries, and the rules enacted by a worldwide or
regional organization—such as the United Nations or the European Union. Countries improve
economic relations through trade agreements that cover a variety of potential commercial
problems. This helps the investment and trade climates among countries. For example, the North
American Free Trade Agreement (NAFTA) is a treaty that was ratified by the legislatures in
Canada, Mexico, and the U.S. and went into effect in 1994. It reduces or eliminates tariffs and '
trade barriers among those nations. Although some tariffs were eliminated immediately, many
were phased out through the year 2009. The industries most affected include agricultural products,
automobiles, pharmaceuticals, and textiles. NAFTA includes a variety of issues not usually found
in trade agreements, such as protection of intellectual property and the environment, and the
creation of special panels to resolve disputes involving unfair trade practices, investment
restrictions, and environmental issues.

There is no international regulatory agency or system of courts universally accepted for
controlling international business behavior or resolving international conflicts among businesses
or countries. International law can be enforced to some degree through 1) international arbitration,
2) the courts of an individual country, or 3) the International Court of Justice. Certain disputes
may be taken to the International Court of Justice (ICJ) for resolution. The ICJ is headquartered
at the Hague, Netherlands, and is a part of the United Nations. Only countries have standing to go
before the Court; individuals and businesses have no standing to initiate a suit. The countries
decide whether to pursue claims on behalf of their citizens. ICJ decisions providing monetary
judgments or injunctive relief may be referred to the United Nations Security Council for
enforcement. However, the decisions of the above tribunals in resolving international business
disputes can be enforced only if the countries involved agree to be bound by them.
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I. Pre-class Readings

An Introduction to Shares

Definition

“A share is the interest of a shareholder in the company measured by a sum of money, for
the purposes of liability in the first place, and of interest in the second, but also consisting of a
series of mutual covenants entered into by all the shareholders.” For example, a company set up
to run a business will usually have money (and perhaps other assets) put into it by the
shareholders in return for shares. e.g. A, B and C set up a company and decide that they will each
put in £1 000 as share capital. The simplest way for this to be represented is for the company to
issue 1 000 £1 ordinary shares to each of the three shareholders. The company’s issued share
capital will then be £3 000 divided into 3 000 shares of £1 each. Because the company is a
separate legal entity, the company is regarded as selling its shares to" the (prospective)
shareholders, who pay for them in cash or other assets. Because the creditors of the company can
usually only look to the company’s assets for payment, share capital is locked into the company
and can be returned to the members only subject to strict rules (maintenance of capital). The
shareholders are the members of the company and are the owners of it.

Nature of Shares

Shareholding is a complex system of joint ownership. The shareholders jointly own the
company. At the same time a share is itself an item of property which (subject to the company’s
articles) can be transferred by sale or gift. In return for investing in a company a shareholder gets
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a bundle of rights in the company which may vary according to the type of shares acquired. Most
companies only have one class of shares (ordinary shares) but the law in the UK is extremely
flexible and allows any classes of shares to be created. This is done by setting out the different
rights attached to the various classes (usually in the company’s articles). What rights are attached
to the different classes of shares is essentially a matter for the company to determine.

Classes of Shares

1) Non-voting shares

Non-voting shares carry no rights to attend general meetings or vote. Such shares are widely
used to issue to employees so that some of their remuneration can be paid as dividends, which
can be more tax-efficient for the company and the employee. The same is also sometimes done
for members of the main shareholders’ families. Preference shares are often non-voting.

2) Redeemable shares

These are shares issued on terms that the company will, or may, buy them back at some
future date. The date and terms may be fixed (e.g. that the shares will be redeemed five years
after they are issued, perhaps at a price different from their nominal value). This can be a way of
making a clear arrangement with an outside investor. They may also be redeemable at any time at
the company’s option. This is often done with non-voting shares given to employees so that, if
the employee leaves the company, his shares can be taken back at their nominal value. There are
statutory restrictions on the redemption of shares. The main requirement, like a buy-back, is that
the company only redeem the shares out of accumulated profits or the proceeds of a fresh issue of
shares (unless it makes a permissible capital). Preference shares are often redeemable.

3) Preference shares

These will usually have a preferential right to a fixed amount of dividend, expressed as a
percentage of the nominal (par) value of the share, e.g. a £1, 7% preference share will carry a
dividend of 7p each year. It is, however, still a dividend and payable only out of profits. The
dividend may be cumulative (i.e. if not paid one year then accumulates to the next year) or
non-cumulative. The presumption is that it is cumulative. The dividend is usually restricted to a
fixed amount, but alternatively the preference share may be participating, in which case it
participates in profits beyond the fixed dividend under some formula. Preference share are often
non-voting (or non-voting except when their dividend is in arrears). They are sometimes
redeemable.

They may be given a priority on return of capital on a winding up. Often they will not be
entitled to share in surplus capital (i.e. they only get their £1 back on each £1 share).
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