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ABSTRACT

Along with the high speed development of economic and acute
change of social, the events which common interest of the majority suffer
from unlawful infringement are happening with increasing frequency,
and have become an important and inevitable social subject. For exam-
ple, public nuisance such as noise pollution, environmental degradation
which cause damage to local residents. The large companies and con-
glomerates who monopolize, which influence the economic interests of
consumers. The imperfection of home appliances, automobile, food,
drug, could also cause damage to the consumers. The traffic accident
which caused by the cars, ships, or aircrafts could bring about casualties
numbered in the thousands. And the illegal demolition which grow in in-
tensity cause thousands of people to be separated from their families, and
so on . These events dependent on some reason are not temporary or ac-
cidental but general phenomenon which mirrors modern social back-
ground. And these will grow up in robust manner with the development
of social situation especially in the future.

when most of the victims introduce above events into judicature field
and tried to settle with a judicial proceeding, the modern litigation which
is distinct from traditional civil action was brought into being, such as
environment litigation,consumer litigation, civil rights litigation, invest-
ment advisory fraud litigation. Compared with traditional action, the

modern litigation has particularity of the absence of parties’ interchangea-
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bility, the rights in dispute take on conglomeration and diffusion, the
point of dispute exhibits socialization and politicized, and the way of
claim for relief has changed. In modern litigation, due to involve the in-
terests shall be enjoyed jointly by most people, and the owners of inter-
ests are unclear, if we adopt the traditional theory of qualification for the
proper party as its judgment standards, so it is often difficult to admit
public—interest groups or party representatives who are not the owners
of interests as the proper party. The range of people who is of legal ben-
efit to the outcome of a lawsuit also surpass the bound of traditional
rights protection system and increases gradually.

Face to the modern litigation, the litigious right should be enjoy by
which one is to be necessary and proper? The subject of right in under-
taking system which outside lawsuit act as litigation subject, and what is
that the certain persons or members of a group in group civil action in-
stead of the other members exercise litigious right has reasonable and le-
gitimate conditions? Why are victims not being at hearing should be ex-
cluded from the ruling? All these problems need solving urgently at pres-
ent, and must make reasonable and adequate explanation by the doctrine
of standing.

With this in mind, the whole paper is organized as follows: the first
chapter is a systematic effort to arrange, the fundamental theory of
standing, analyze and examine its developmental background. specify
the difference with other basic concept, and irradiate its meaning on civil
action.

And the second chapter is about the issues of undertaking system
and the doctrine of standing. In fact, various debate about the doctrine
of standing is focuses on undertaking system. In the lawsuit which star-
ted by substantive rights and responsibilities, despite that the issues of
standing was visibly displayed, but usually for some specific purpose,
some third party take the place of the interests owners as proper party,

and this is undertaking system. The discussion of this part will centre on
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the undertaking theory in Germany, Japan and Taiwan region of China
form the aspects of history.

In third chapter we focus on the doctrine of standing in modern liti-
gation. The modern litigation involves the disputes of most people who
are within a limited area or have the alike or same claim. Many countries
have changed traditional idea to avoid pressed heavily on court, hear an
same issue offered in case again and again, and impose sanctions on ille-
gal activities, so as to face the need to modern disputes, relief for the
most parties who are suffering from same events, and then have devel-
oped the theory of standing. This chapter emphasizes modern litigation
has great influence on the theory of standing, and the countries of two
main law system have done on the theory, legislative and practice, ac-
tively responding to modern litigation and exploitation of standing.

In chapter fourth, we discuss its relations with the subjective limits
of final judgement which after exploitation of the doctrine of standing.
To strive for one— time settlement of dispute and its actual effect, we
must usually expand the range of standing, and also the subjective limits
of a former final judgement should be expanded at a certain degree. That
much was made clear in modern litigation, and need to be discuss for the
legitimacy of final judgement exploitation. Of course, the third party
outside litigation and other proper parties who have not being at a meet-
ing, have benefits on substantive law or procedural law, also should be
given to fundamental procedural protection.

On the basis of chapter first to chapter fourth, the fifth chapter will
review the theory of standing and undertaking system of our country,
and then give some suggestions on building the class actions and associa-
tion litigation of China for the purpose of the construction and perfection
of legality more beneficial.

Key Words: Doctrine of standing; Undertaking system; Modern lit-
igation; Subjective limits of a former final judgement; Procedural protec-

tion.

# = | 005



REEFSHABRHRMGE [

H %

Ell

]'J!Il-

— it M B &
EZHRFTE e
W AR A
A SR 0]

S 1 O W =

-4 M KRR e B A L AL R AR L G
EZ AT R BRI T FE AL e 3]
W= BB IBETR BRI v estrvins msrsomsansonssesenss 3
S B FABEEE AR B e e 30
G—F UEASKEBEIFREY e 47
B oA URIRBBEIR ovosr iiintiinniihii dnsive o Besip e ithihs o pestes 47

B % | 001



E_\i)’ri&‘\ﬁgj x:,.s*wg*x 57
%Eﬁ? EEFAHEY S YE AER - snlesdasae b amssids wrass S
— RRAMEERA YRR SRR T R R T o |
S BMEMEEFINIZ B IR e 79

£

-—\ﬂ’,ﬁ.@_ﬁ#}&i%)ﬁ B T T L LT N (ORI -
o AERIRFIAN S HEIGERE IS HIBLIR cocooevvreerresnneee 92
e E’E‘K&-;ﬁu‘\tfréﬁﬁgj\kﬁ];]ﬂ 92
o= aﬁ %@(i&[Z)&bEFE'ﬁﬂﬁw’AB‘J_L%@J----------'-"--"""-' 107
- %E*in’k%‘l& T T A R 1/
= EAFAEBRIFRGILE oo 135

ENE UFEABHSHRBAENEEMH K oo 141
— BERF) G EALTEE ettt 142

S H B R EALTEE v 15

= g\%ﬁg@i;ﬂ‘ﬁgﬁ] e SRR s T e MNP |- <
%:*ﬁ %ﬂuﬁj]lﬁﬂzgcuﬁjjggfum@ seaias s s rsnsnesissn TOA

002 | = AE4kEEH R



REBFSHRABRFGEME [

SR S b UL ceeereeeeereere e s 168

EREE YEABBERERER e 190
A MHACERR IR e e e e 190
A PRI B BE BRI e cee e eee e s e 199

— ERIF IR BB e 199

S EEIRRIE G AR e e 202
B ARG BERMEL e oee e 213
— EAFRAB EHME e 213

S EARIF A E M e 218

Z B EARAZ IR M e 223

4 U ST MR ovevon 900 wmusonsns ene sesmsnoss aps evasanses svnanuss sns snsnssass sos essssses 247
J& IB(ARIHEE) oo e 245

B % | 003



REEFSHRABRHRMS [

5l &

— & BB

REURIA B B BO7E T4 R IALRS et 30 4] 2y F 4 4 7 B BT
R HAY 25 32 542 3 BB 00 40 4 R AR B L 4 40 3 MO S R 3R IA R A
A28 SR TR 2 4 TR B 40 1k BV . 7EALS (B PFMIN R & 3K
Fr AR 5 5 I R0 5 R 24 A A A R R
HAUR] LS5, B, B2 2 U5 0 R B AL 2 A8 5 , A R 3R H 26 951 %
3 5 1 S TR WY K, B RS FIF 25 2R B EOE R A,
401, W | SRR I 75 e 0 v RN R R O 5 K A A AT
Mo EEE BTN B MR R R AR Y
F BB b FT A 3 ARX TE BT e AR AR 3 5 B2 A . KL 30 5
[ 5 2 o E IR 10 72 £ 5 B BE A 2 5 LA B 0 2 040 356 L% 3 9 3 R
WH LT ARBLR. %%, XSMETRA—ERMSRERAZTENS
PR A I AR BRI E, T REFRRE ST R —BAE,
ELHBEE AL R R R TR R

ORI 10 20 4y 2K Y BT 95 % 10 b AL, JEEAS T DA 3o B SR 9 9 3 42
TR LR L 3T 500 7 T VR VA T 95 T 0 24 0 24 25 A s I b T4 745 £ AL
3R T MR 25 (I ORI 25 B0HE 4 R 25 ) K IR R 3 ok 6 B 0 , i SR
P B SR o A B0 50 B L 3L 32 B AHER A BIRIA . 2802 A SERITF
VA B RE 4R A kI 7 A R T B W R 7 A 95 T A B L
ELTCwk R 2 B R AR H R . B I B S0 o T A A A A
B £ AR o L3 52 o A 0 T 0k 1) 52 B2 A SR PR L M TTT B % R Ak
St E I BE ORI . RO R B AR B R 26 L AR BT K R T

3l & | 001



30T 0 R O RL s I B Sy 3 96 5 15 S 9007 0 R L R ) — 4 5 1
R 4] 45 1A B LA 3 05 3 T AR I A £ A o T A
A B B0 TR T 4R VR A 010 Y A o O 0 R 0 i T B

1615 50 10 R VRIATEIE b, 2% 35 A B #5750 o 2 L JBL 45 X 4 B
F A B ST b AR BB 2 AR 4 1 ) 25 4 S 0 9B o B DL 52 A9 b
{9 B BA AN AU R ST A F S R . EL o o1 T BAS M VA S 1l
W e XL BTN IR AV R B AR VR, 30 e B VR IA IR A 7]
Y TR R 9 5 T A0SR AV 3R AN IR R, o T 4 40 BT 3 RN &
INBURE SRS VRIA 25 50 SR , b 3 5 1 3 3 AT 25 o AT s R
1 AT SR RO . TRt S A R T AR S 45 U R S Ak o A
25 26 P M A1) VRV 92 AL , 40 3L 45 LA st Al A 3B B2 48 2 4 1k 3% 6 3%
AT Ay 1] 0 I B A AR » TSR 1R At AR R S s IR L4520 o 4R T il
AL TF o 1 5R A 2 B BRAC 3 24 3 A AR R AR MO IR A6 3R 4K, R ik
VT VA AR 10 15 56 2R A 1 B AL R &b 43 AL, 7 M L TR DA 2 A3
{9 5 3RV 55 SR LA W 1 ) 26 22 A 90 0 AR AR T £ Gk F AR 45 B
FESL, JEAR WY 3K . DRI o 40 SR SR TG 9 0 244 380 L3 A B35 LA 8 AR Sy 1)
DT 35 05 2 9 5 8 L B 45 L R 38 6 S o T I A R WA T AR 5 %
NI 4 F RIS RO AT 240 . I, 5 T4 T A5 2800 e 45 B0 80 4
9 T B SV 4 5OR M X 39— B 4 R SVRA B B LA BUH T
S 3o %o 4 A GE M T B AT B K O 2, VR AR 1 4 4y AR R R
VA ) FE 0 ) SR A5 L T 24 L b A2, 0 2 [ £ 8 B R L
(R AR VA« I 7S B 8 5 24 0 A LA T T2 ] 45 2 i IX £ 004 20 3 VR VA 5, M T
RIBT HH BRI

MR TR BT AE M B 10 IR B L 7 24 3 BVR VA Bk 1 A< 4 4
(e e 5 = AT A B 4 A B A TR L S % L ROAKH 1 B
4 50T A 9 BT A 55 B 4 9 — Y A e 06 251 IR 6 % 3 ek A 1 < R
1 A — s PR O 3K o DR 481 24 A SE26 VR A6 97 75 340 ok 9 28 ) 40 o e
$124 A B R IE VRIS 5 VR I A E 0 4 3R, fHR, XEURANE = A
T 35 » IO 54 90 0 0 e 28 7 10 3 RS L X JEC 7 9 9 T 24 5 3 5 K 3 B DR 9
fF A 38 24 S8 A T VR I B AT LA SR AR 2 R I A 3 i ) %
T o IO 20 A 24 R T A R R e

002 | k= AEHKEDATR



BEEFSENEERRLR [] ot s

—REEX

o [ B S0 VR VA T v BB AR AT 4 A (O ME A (EL R R 2 A GE A
A A HOME A A O L B L 3 T B R VR A B 0 — N BRIG . 1 BT
A R VFIA KT Y B A S FIA B9 IE YR, 23S f R e 2 3
ER I HEAT BF 90 LA B ) 0 50 B it R o R 2 [ 5B ) — A 1 A, DABRIEAN 2%
VRIA . 2008 4E 8 H T RA T M TH % B KA R AR EEBE a1 M ¥ 35 3
B 45 L FR B0 26 VIR W — B MR PR LR . T BT I BE A
) 0 452 AU 2 B A 2 25 VR IA 10 K, B R ML BB (B 1R )
CRRBHR ORI A 2K B A1 4105 ) 25 vk Al o F 3L TR SE . AT 0, 4
$GE MR B VRIATRRE A T 3 4 S 0 BT 4 1, AL E R B4 35 A
(I VRAL , T L3 2 B 3 B T M7 M AR e AL . R S RIA MR R 3541 4y, AL
G156t 20 3 1 %6 A T B 9 1) R 9 0 40 1 SE BRSO L B AR R S VR IA FE &
¥ 10 204 35 A2 [ R ST, %4 T 52 90 B S35 UR A 19 H A R4 B8 A 7 2 4k
RERBRFHEAR N EENE L.
(DHBRRELHEFA,BLELE LTS, Y ETR
PR S I VR VAR Y 24 23 (1 1o 72 R R 0 T4 % A1 B A L 3 i 42
T2 0 A ALE VRIATR 0 o 7 AR (21 48 LA TE W i Rk, 5
S 0T, 07 24 46 24 38 A4 AR VRO O B ], AR DA B4R 1R AR I VR A B
JRECST . B FESL IR BAR b A A 4 0 % i, R 5B 4 X4 5 A VR
A, SO J7 24 30 A To v B A VRIA B Ik 5 A RS X R W & 1R
VRIA BB I VRS . BRI, — 7 TR 57 24 0 <7 A R 98 5 A 3k i 7 7 7E 19
R A AT — ) R AL A 4B AR, B —
75 T« DO 7 24 0 57 24 S A M e S A VR O VR A AR TE 2
S BIBRARTE 24 2 30 A, fe ol R AR AT 28 24 30 AT T BB 51 % R 3 50 15 5
PRESTAR 42 BS B W, phy T2 GE MO T X 4 A S SR e R K
B A 5 R T 2 A O R 5 24 30 A o S TE 24 24 38 A A7 150 590 A
B BT {0 5 E A 0 75 4 B R L 0 2 RIA S R SR
(ZORAF ARG BRINA. T KA EBY Dk
ERRYEARST . MBI ERES LAY KOIRE. WREA

5 & | 003



S FARAF 55 19 4 80, B 44 i AR S 55 1 JE1 R Ak, 0 B8 X VR 1Y
AT KGR BA B R F SRR IR AR ST R AR F
VAN, I T VRV SERE A B AR LB R P DR 5 I 24 7 e B B
AR EM M. A, BIAER AR BARR IR R, WRIERBO AN HF
AIE VAR T4 N AR LS5, 9 B 22 BN B AE AL AUR (I 3 R <
T R4 LR AE , B Z BRI FE R RN, H AR A A BT 8 32 1 48 %
B R R LA 5 S B I8 A SR AT N 2 2 2 ) 2 3 N ) T B AR AR
BAEZ . TR LI A BA B )8 F KR L KB
KRS R R Y AT A AT g B A 4R VR IA BRI 3 J 5 38 T AT LA
HRIF VR TE S 7 AT AT LA T BB 48 K45 2 1 3 5% R A TA
VRIRTE 7 5 A0 1 2K ) ) ) W A M AR AL 15 A B . TR, Y
NEAS B AR ER MR 3 A B P S BR R IE 24 24 37X Fh
THAR D RE » (7] Bt B 7 BN AR 22 1) 35 56 2R N HP o E %2 D10 ) 244 3 7 Fif AR
W I RE 3T+ IR VAR P B B SE B, 97 K R IR 4y DhRE . Bil4n, 2010 4F 12
H 13 B, B W SRS R LA 35 VFIA A B 6y thEE RS PIR IR 38 Bl
15 QIR BT, T 3K ik B ) B T 9 o 57 B4 1 X B 58 B 4R [ i G A e B
KI5 YT & AR i R B FH 3 417, 21 J7 00, R AL BEK 15 Ye BT P AR
& TN P ) B AT Y3 PR A PR, 9 15.5 ARG, ERBR
W SRR R R AR A 2R VR IR, R T AN RARZE B SR k. EBe 2 B R
S H N, BT IR R R R ZOR S =R A R R A R R AR AU
B O AR VR VA AARSR AL & 1) B8 HEAT B 9K, VR VA F 25 B 24 19 F At
£.0

BEE Z 5 B A GE R RS R E E AR AL AT AR
AR 22 M ik B A A 32 40 B9 N $E 0k R IA RS Ll VRIA R D 4 4y, 4 b
B . RFVRIAER M S E A% B 7% H 45 5 i BLAR
A2, o AT 2 3 AGE A VR IR R P AR A — 28 S0 A 1 BV 1 R B A 1 AL

O X ACHEPIAEARVFRR—F IR, MO RIEBEHR 2011 48 1 A 28
H,5 3. 2011 4 1 A 26 H , BT o & A B vk B — o 5 4« 15 YL 3R 55 8 9 58 4 b 9k
FI 7 B R A AR E IR R A A R VFIARFF LIRS XA B s ek
AR 417,21 Jou N BT S SEAT R IR IR A 7R A 0 R 85 V5 YL R AL 2% 13. 252 HoT AR
o B be 5 1] B B T 30 o) 2 SR A 422 IR 92 39 80 A 1 3 85 W) % F VR A 3 oK

004 | H=xEAEHKEEAHR



RERFSHRABRFRASE [ S

BRI 25, SE AR A R
= MHRAE

A4 EBE AU T ILFPFR T % —, R S0t k. &
453 R SCRR B9 3R R4 7 3K L IR X SCE BEAT BT . (HL R UK 72
YA B LR R T LI UE, DA NS IR 1. 7ERERI B B,
EF LA SCSCHK A SCSCRR DA B B 3OS0k O . T R I O
%, RERFVFAHEEEZHZ AMEE, R T REEROIFRHE, 575
WX ZPEE AAERSLFHERMILNEZRL 2. 2 BAURE
LI E T AT LBOR T IE T HoFF BB J5 36 B T A SO R IR 40 3
ZH R R RBAEX 8 B R E G 7 X R F VR 23 S RS H
B FE P 5 2 T R T X I B AT 0 T AR 5% ) AR 43 BT 5 A L O 4R
FArABRR.

M B RS

APV RAER FELET RIEF R, EH L RS —
F-HPESC . H 336 SO 5T SCER R Bk, Ko K &2 HREE i S0 3 A
AR SCERFAT BB . Fo0  EFEE T, KX 2R ES ML
BEWEYFNEBRE, ARE-ERFFREFLE BMRFEFR
TH] A T 40 5595 % G REAT B 3R L (H 34 6 ¥k 4 T R e B 3T JLAE B A0 A 56 BF 5%
R AR B 0 BESR 5 o SCSCHR B2 R A BR , 76 R 300 38 1) BT DR 9 A 56 8 3
210 A, B T 2= 00 SOk b M B AE R A R A FT. MLz
T EBMXMMHXARELEHYEA. EET 201049 H12HE
2010 42 11 H 13 H, KPR RES SV, Bl & B BOR K #1471
55 UL » 9 18] 385 ST B W AR SCHR BTk, DA T 4 AR A 45 B R ) B 5 R A A
J5 1]

5l = | 005



