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Abstract

Asset securitization has its origination from the United States of Ameica in the
1970s as an innovative structured financing. Impelled by the legal system of commer-
cial security and securities to uphold financial innovation, asset securitization has
fully developed its function of risk transfer, liquidity creation, and cerdit reengineer-
ing. The theoretical framework of this dissertation is established in the trading struc-
ture of asset securitization. After generally viewing trading structure, expatiating on
premise framework of security law and bankruptcy law, the author abstracts the es-
sential operational rationale of asset securitization. Besides the preface and the con-
cluding remarks, the dissertation comprises five chapters.

The preface of this dissertation expounds the basic impression of asset securitiza-
tion, the origin and evolvement of asset securitization in the United States, the
framework and methods employed in this research.

Chapter one explores the concept, trading structure, and trading process of tra-
ditional and synthetic asset securitization, the author points out that the expatiation
and construction of the traditional securitization system mainly deals with the regula-
tion of underlying asset “partition” , and the synthetic securitization deals with effec-
tively transfering the credit risk of underlying asset to counterparty via credit deriva-
tives from the perspective of law. After summarizing the organization forms of special
purpose vehicle and legal relationship of securitization products, the author reduces
the legal rationale of asset securitization to two “mainlines” which lays the foundation
of further analysis.

Chapter two first discusses the rule of asset conveyance and perfection of securi-
ty interest aiming at upholding asset securitization under the functionism approach of
transaction characterization, moreover, demonstrates the legal risks of underlying as-
set conveyance and countermeasures. Further, the author reasons the links between
the security of setoff under bankeruptcy law and the security of close-out netting via

credit support agreement under the Master Agreement. Chapter three investigates the
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legal regulations of “ture sale” and credit risk transfer after comparatively analyzing
legal standards and accounting standards. Chapter four addresses the supervision of
Capital Adequacy Requirement (CAR) for bank’ s participation in asset securitiza-
tion activities based on the rationale of capital adequacy supervision. Chapter five fo-
cuses on the empirical study of the legal practice of asset securitization in China, and
sets out a series of suggestions aimed to improve the legal framework of asset securiti-
zation in China.

In the part of concluding remarks, the author sums up some thoughts of legal ra-
tionale of asset securitization, and outlines six elements to promoting and regulating

the operation of asset securitization in China.

Key Words: Asset Securitization; Trading Structure ; Capital Adequacy.
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ABCP( Asset Backed Commercial Paper) ; %% 7= 37 #57 [V 22 4%
ABS( Asset Backed Securities) : % /= X FFiE 35
BHCA (Bank Holding Company Act of 1956) : 35 [H 1956 F4RfTHE/A FlHE
BIS( the Bank for International Settlements) : [E FRiE B4R 1T
CAR( Capital Adequacy Requirement ) : ¥4 75 & B3R
CEA ( Commodity Exchange Act of 1936) ; 3&[E 1936 45 f 3 5 Frik
CFTC ( Commodity Futures Trading Commission) : EEEMARLHER L
CLNs( Credit Linked Notes) : {5 {4 =8
COFI( cost of fund index) : ¥ 4 BiASHE %X
CDS( Credit Default Swaps) : {5 FiH: 2 H #
CDO( Collateralized Debt Obligation ) ; $H{# {5 55 i 3%
CRM( Credit Risk Mitigation) ;{5 FH XU 2% &
EL( Expected Loss) : Fiii#i %
EMH ( Efficient Market Hypothesis) : A % i 1B 5%
FASB ( Financial Accounting Standards Board) : EEHM & &iHHENZE R &
FASIT ( Financial Asset Securitization Investment Trust) : 4 &l ¥ 7= iE 35 1L
BEHE
FDIC ( Federal Deposit Insurance Corporation) : 3% [E Bk 772X PR BS 22 7]
FDICIA ( Federal Deposit Insurance Corporation Improvement Act of 1991) .
1991 47 3 E B A RARBE A AR i
FRB (Board of Governors of the Federal Reserve System) : £ EEIH#E & ZE
G
FSF ( Financial Stability Forum) ;: & Rifa itz
FTPA ( Futures Trading Practices Act of 1992) : 3£ E 1992 F IR 5 LR
GAAP( Generally Accepted Accounting Principles) : 3 E /A A 21 #EN]
IASC ( International Accounting Standard Committee ) ; [E Fr2:i1HHEN & 77 &
ISDA (International Swaps and Derivatives Association) : E Fr B #t 574 T
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Aihe
LIBOR ( London Interbank Offered Rate) : {8254 17 [\l & o5 A 2R
MBS ( Mortgage Backed Securities ) : $% 48 7 1 iF 77
NRRA ( Nationally Recognized Rating Agencies ) : [E I\ 0] -4 4L F4
NRSRO ( Nationally Recognized Statistical Rating Organization) : [E % A A] 4t
ST
OCC ( Office of the Comptroller of the Currency , Treasury ) : & [E U4 B 8 7% W
HE
OTC ( over-the-counter) :377p i 3%
OTS( Office of Thrift Supervision, Treasury ) ; 3¢ [E W B8 E A W& &
PWG (President’s Working Group on Financial Markets) : S 4Rl TAEH
REMIC ( Real Estate Mortgage Investment Conduit) : N3 7= 448 #9418
SEC ( Securities Exchange Commission) : £ EilF35 HZE RS
SIV ( Structured Investment Vehicle) : Z5¥ M2 %% T. E
TROR( Total Rate of Return Swap) : G W25 H
UL( Unexpected Loss) : JEFH K
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% FEIE S5 A S — o 4 9 45 #4 1 l 9E (structured financing) 77 2, Q58 A
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MG EEE S, B A BB RS 5 i 25 52 % T a9 B AR5 R 17 ¢
PEUE X — G5 4 1 ol 9 U2 A %ot 30X o 4 A P i 9 7 T 5 1, SR E A1
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3 E B IE SRR AT & R AR | UE SR Ak A JE At 95 7= ( BUAR A BE 7, undely-
ing asset) REFEFHKE =, LABACHEERE A IE SR L= S ml 20 I B FR 2R . 3548

@  SEH MR VY 3 AR S IE S L A5 B B %E (project finance) BIS, —# % AW AW M S
RBMGE, HL —EHMRIREEM M. BHE 2, H 20 H B R AIES L35 %84, Re] 3 A %=
UEZRAL VG s 5 200 H Rl BT BLHCR A S0 & 4770 H 9% ( project bonds) J7 s0AKAS B BT , WK I3 A B 7=
UEFRALTENE . TEDNRERE b, G540 1 el W 2 X 531 4% 49 T 42 ol 9 0 1R B2 i 0% A0 58 = Fh R AR =X
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7 $#F 45 ( mortgage backed securities , MBS ) OF1%% 7= 3 $5IE % ( asset backed secu-
rities , ABS) , 3 ) X AN AE T 1T 3 LA 25 # 48 BF 3K A IR 2510 i il B 7
177 i 2 DU DA B A = g 4 Bk LA S/ 4 L At 52 A 38 7= A A E 25 A 1) B it 9 72
MBS {820 256 1 Se 8 52 1 B 4 02 A5 R BTG IE 27 4k , FL IS T2 Rl 7% 48
F4FIES5 ( commercial mortgage backed securities, CMBS ) 2544, #1165 (leases) | A~
K $%3X ( non-performing loans, NPL) fF 4 25 $¥ 7K ( home equity loans, HEL) 2
A BEEK MK (account receivables ) 55 A E 25 £k , i 5B X 6 4E £ 4% #5 5F 3K
IR IE S LSRR ABS, 20 tit42 90 4EARLASS , B W P IEZR b & R B R 1)
K, TR UE S0 A B 7 © N BB ) ] LA A AR B BUB WA UL B9 (L AL 7 1 e
FIEAaT AT A= A FUHH A TR 95 7= . 7E 2005 4F & A AR AT L HT“ M 2 A 47
CEATE SR AR UER) B PR M —& iTHESE ) (International Convergence of
Capital Measurement and Capital Standards A Revised Framework, UL F faj #f
(EFERFFAB) MOHEA BB ) &, IESF LK B = T (EEEAR
F) BERR R 7 SCRFIE SR AR AR RFIE SR VA Rl 3F AUAR IE SR DL R AR FF
BATA 2 BYE , T ELUE Z5 A0 BF 7 0t o B B8 7= 7T AR — Rl R . AT AR ER, 7K
W A UE 25 35 B HE T K R WA AL B B =t AR R TE B, L B W 7 SCRFUE SR AN
AR SCFRRIESF S W U250 7= B IEZ AL B BE 7, AT B IE R AL B IE 1L
A, B UES AL AL 5 G5 F M AZ G BV SR A6 AT AR & UBLIE Sk, R E 2
BGRNES LS & RAE SR LR A (hybrid ) iE5 L.,

@ MBS RE¥IMEZIEHF/L AT, XFR{E RMBS( Residential Mortgage Backed Securities) , 5 B /=4
F20 42 70 FREE. ©EEREFEEFKIBEAT L RN EE S ML (government sponsored agency) %
1THY MBS FIFAA & RHLAE & 1TH) MBS, 7 F| 3 ( Government National Mortgage Association, GNMA , Ginnie
Mae, ) F 1970 &5 FF MBS Z 57, & Fl £ X 2 B35 1% £ /3 ( Federal Housing Administration, FHA ) 118
{L% A J7 (Veteran Administration, VA ) R ()45 48 % 304 1 J B 249 A B 22 (R3IE, R A & R AL 2% 48 LA
FHA VA {RIG B F48 0T 3K 0 S8 R AT 403 B R 4B AR AL AE IE 35 , LA 25 UE 35 B > MBS i FiF 3
(Pass-through securities ) B ¥IE R . 7 F 3 R AT G 4 K448 B 083K 20% Y FHA (VA {158 B 448 $E K
EZR1k, R T (d HoAth 24 80% ()14 St %38 $% 3K ( conventional mortgege ) 15 LAIE ##1k , 36 EBEFF BT & &% L
T 5 #1 55 (Fedreal Home Loan Mortgage Corporation, FHLMC , Freddie Mac) , 513 T 1971 4E k17 7 HE—
T FEHFRAMES 5 FEIE ( participation certificate) , 3¢ FBEFRETF 1938 4% 57 i) 5 F1| 3 ( Fedreal Nation-
al Mortgage Association, FNMA ,Fannie Mae) ({5 F 1981 IR & 4T Fib . HEFIE FHHb¥E K
YER2E 25 T EICLLF MR PERGIE SR 1L, i SR8 25 75 3T, W B AL A WLA S48t MBS b %5, 2007 4E,
BURF &2 MM MBS 24 5 SRLBLAR) 44% , vk 5t 36 0 55 ) 36 R AT 9IE SR AL R 2 1 40% , 75 I (R
HUUESF LR o 4% ; Fh N4 RbALFD MBS £ i BRI 56% , & 2 Fh N & R P 35 = B A HLA (G HE
2K AL H Countrywide (1) , Washington Mutual (2) ,IndyMac (8) ,#t %4217 Lehman (3) . Bear
Stearns (5) ,Goldman Sachs (6) ,4Rl/A 5 H GMAC (4) .New Century (9) , @48 1T Wells Fargo (6),
JPMorgan Chase (10), Deustche Bank (17) ,Bank of America (20) .,



WA B PR S S BR E B A RIMRA AR, RIMEXBARIE" X
ER” , R IRIAA A A BT 7= 50 HH B 44 e ik B I B AA (SPV) , SPV 978 B¢ 7™
J& EBT A P L AR A O B A B HEL R R AT UE S 5 R AR S PR AR K
MBI, R IR IR 2 AR 1E B L9 0R M 5™ 1t , F LUK B ™ it o B 24 48
REITIES: . RIMEAMRARAE LS AR TR mAMET, &
WA X B =47 : NS5 BB 55 X R R F , RIMEX B B A
A Xt AR AL EE A B3B8 AL, T 3 SMEE B BEA A BR T X8 BE 7 b A 0 SR A4
Ab EHA X R ERAL 2R A BB AL (UE LR ) s WBURUR AR R A, R IMEX
— PR 7 e S A S ) A B, B U TR AR T R B R AE B XU, T 3R
PR 2R3 X 7 e S e B 25 BERARAIE B 7 o Jo R, 3 S 0 7 W AT R
PR w0 AR UE B 7= X 5 35 Y 2 T 2, BB AT /R B8 7 AR A KB 5
M5 M REE SR A , RAMEZE ¥ A AR SR ERN R Ry, KEEH
M7E T SEBUBE = I M s , TR AR B 978 T LB R ™ A R R AT R (R
RS R G2 SERRBYTRE S . ASOK B RE T RERIMEAFNTH ™SR
L)AL,

ZEERFEFUNRRS Rt HE RS

EEFUEFNE FEERBRERFE = WIESFL. AT X 1929—
1933 ERXEEF R AZERETERT G, REEST 1934 F@d 1
(E RfEZ¥) (the National Housing Act) , AT 2 £ 15 FIF @ L AEFE R 1F
KM —EiF. ALAX—BHH, XEBNFF 1938 FRUBKFEREE DS
(Federal National Mortgage Association, FNMA , Bl Fannie Mae) , % &) W #4817 89
AR, LR TR ERIE R 2R E ., FNMA A 5 B BA B BUF
NRBBEFR, HRBRERT SR BAIER ZK. FNMA ) EZINEET
DL B A ) 9E 4 W W B A BX H34F £ B 38 /5 ( Federal Housing Administration ,
FHA) Q{358 8B 1 ZE A\ & 78 )5 ( Veteran Administration, VA ) @40 (% #1418
BERARETE A (BN, -1 b b ol A 0 9 < 3% 4 R U 2 4 48 DR SX 0 AR AT AL
. FNMA S HIERER TR ERBRERGFE = RGNk R, HEEEN
FRUHAE T4 I B ) W 4 VR VRS B b 3L £ 5 — U AR A TAILAA

O FEEBFFBATL 20 ti4D 30 FRBLMBEPBEEEER EEZ NP REBA P REENOERE
PERE

@ EEBIBBATLE 1944 FRSIHREENETHER FE AP KR RSB IR E AR M % %0 E
E IR (loan guarantee) .
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F) 7 20 fhed 70 AL, L ECh T B ES U A R 2 JE %2 L (baby
boomers ) {4 FE KW B3 9% 42 75 3K, 42 IR 167 (0 B B AR 17 2K HE h #c 48 WE P uE 2R L 52
5 AR AT % R X R RAT WA M £ K. 8 EERFBURF 1968 i
NP BT B B 4 48 BE 3K B2 ( Government National Mortgage Association, GNMA ,
B Ginnie Mae) 7£ 1970 436 K17 T $ic 46 H¥ 30 FUE S5 ( mortgage pass through,
MPT) , MPT B8 A 0 8 7 30 5 Ak A9 55 — J00 7= &t . D MPT R R4 %8 A XS #2048 BF
FGE P UL i H B ( pro rata) ZEA (9B A AU , JF LS8 BT A BLEALES
NfEFE (grantor trust) 22 R FEA B~ A B MRS NP7 T, s AE
WIS R A4 FLE S5 12RTIE A (prepayment) , fEFIBRNZ A B9 R 55 A IR 55 9%
MR R HR LR 2 2 ST, BN A% 4 Hiid MPT 48098 A i85 Lo i) 3 Pl 2 B ot
N MPT 45 B N 54 9% ) ST R AT 56 5 WP E 27 #8475 F 234 ( cred-
it tranching) , 3X P AP IE S5 76 WSS 7= 20 & IR 51 2k B BV A AR5 L JS DU 2 43
RS 5 IR BAE S5 88 %6 A X T B A7 A5 6 19 32 4 AU 2 2 8 5% H 49 o3 L )
TR Z 5l A A Sl RS AN F 5 28BN, K F7 (pass
through) IE %22 44 .

SR, GNMA HUx 28 ¢h FHA A VA $HER S (4548 96 7™ SC Atk 27 4k, iiiix —
TP PRI R H 2 BRI 20% . R T HAh %) 80% Ay 14 4 b 3K
(conventional loans ) 15 LATEZR 4k , 56 [ BKH BURF % BUS7 1 B AT 4 48 DY A
7] (Federal Home Loan Mortgage Corporation, FHLMC, B[} Freddie Mae ) it 1414 4t
PEROFLHUES L, FHLMC F 1971 4EHE ) =5 — 5% MPT 7= 5 fj1E“ 2 5%
UE" ( participation certificates) , 1M f 5 {57 B FNMA U] — & % 1981 4 A
MPT (%47, FNMA (GNMA [FHLMC X =™ EXHS B HLA BIr & 47 1) MPT S5
A UL i FHIESS” (agency pass throughs) , SR 5 EHEZR AL T 351 E P

= RALK MPT 47 BRI BURN A 580 59 6 15 55 R T 5t i Wi 4 38 1 W%
I TAPHSEGE N (E i T30 AL R FE B 7 2H 5 52 B A JXURS 1 i Ak &2
AR SEZ AR ) F 5 N R ANET . Bl 20 {42 80 4E4X MPT w1z H &t fn,
FHLMC T 1983 4E4EH 1 4 A4 AR A< KURS: T 19 40 (R 4% 48 i 25 ( collater-
alized mortgage obligations, CMO), CMO ‘A [6]F MPT i) 3R GH %7 T8 Fr

U BUWBRSGE  ER B . ISR IS S5 [ ML dE st AR K HREE,2004. 7

2 KTiILSAIENE X, B - fEmuiz—,

@ R NMRITIRE RS A B IR S5 T 10 & R, KARAT & 4 Wi /NR AT 19 IR 5 4
FEOT B 55 W RLBLZE Y OF Bl T BRARGIE 27 (k.38 5 45 M (R 45 IXURG: | 8 5 E 38 5 4 M P iR I 48 R 45
A B 1k R 55 AW 7= X S5 AR AT BOI 55 B sh i

O SWHRSGE ER L BES. EIESEEE S5 (M. dbst: AR K RE: 2004, 51,
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A ETIEHFRATR e S KRB G A Z )5 , XS RUEZF#E 1T 2 H 7021
( maturity tranching) , ¥ B4R i A A XF CMO #% Y25 RSE IR . e A, XFF3E i
= RHLH ZATH) CMO SRR P M5 PG RN 1 3B A5 F 1 9 i 75 Ok 4 &R 8L 58
ANA & S 0 E 4,

A 21 42 %), $8 1% 15 5 IE 2 ( collateralized debt obligation, CDO ) 7 4= 5
L, 32 H A 36 EHIE SR Ak = S e Sk K. CDO [ BE Bl B 7 S & 4L MPT
CMO A[E], EE R M5 TH, (@ iias i1 27 (high yield bonds) B %14
/A 7)4#% ( emerging market corporate debt) 5§, A5 75 ( sovereign debt) AR 17 HE 3K
(bank loans ) 3¢ H Ath Y& I 37 3iF %5 ( subordinated seeurities ) , H o 7R o] £ & 1% 58 1)
ABS( asset-backed securities ) , RMBS ( residential mortgage-backed securities ) ;&
CMBS( commercial mortgage-backed securities) , 415 3 ft %% 7= 19 & 2240 RHS 57
Ff5i#s , B A CBO( collateralized bond obligation ) ; 2 2 , #5715 & ¢ 455 A 48 K43
HERFTFEATAN, BLHR A CLO( collateralized loan obligation)

20 22 90 FE P E e L TR G R B UE SR AL AT A I X —— & it
e UESRAL, B SPV [a) %8 A & AT I UE 25 &2 il 5 0E 25 A0 B 7 1 XURS: 5 Wi 4 (]
it SPV 5 &8 N St {7 FAITAE 38 & RS2 IR 27 A0 B 77 Y IXUBS: 5 WAL

= SIS REAFIESFLAKE

KE“ AT BIER " — &/ =" RFHE KA S - 11" ZREEE K
ERATE MR K TS, 2002—2007 47 1] 8] % 7 Uk 37 AL 3K Bl ) B i 7= 1 T 2% T
BRI R ST E S 5T K E E R IR, 2002 42 5 EIR EfEHLLR
KATH) 2007 4R, @236 55 2 P AP 2 K 32% . IRYEL B4 %K Shiller Y111,
2001—2007 4 b5 R g ki LU AL S Ak = 70% , H BUBOR IR .
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B i 7 {5 BEAT A R B % P UE F5 4k 7= & P IE 5 b  HLUR A B AR o 1B
1 B/R T EER S REHATA S A R SR, HPhRTaEEA s RRe
W g5 A, BB S T BB B B s RS Sl s B BB E 5 L,
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