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Kf*ﬁ'] 1 Accordance of International Law of the Unilateral
Declaration of Independence of Kosovo
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On 22 July 2010, the International Court of Justice gave its Advisory
Opinion on the question of the Accordance with international law of the
unilateral declaration of independence in respect of Kosovo.

The Court begins by recalling that the question on which the advisory
opinion has been requested is set forth in resolution 63/3 adopted by the
General Assembly of the United Nations

(hereinafter the General Assembly) on 8 October 2008. It further recalls
that that question reads as follows: “Is the unilateral declaration of
independence by the Provisional Institutions of Self-Government of Kosovo in
accordance with international law?”

I. Scope and Meaning of the Question
The Court observes that the question posed by the General Assembly is
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clearly formulated.

The question is narrow and specific; it asks for the Court’s opinion on
whether or not the declaration of independence is in accordance with
international law. It notes that the question does not ask about the legal
consequences of that declaration. In particular, it does not ask whether or not
Kosovo has achieved statehood. Nor does it ask about the validity or legal
effects of the recognition of Kosovo by those States which have recognized it
as an independent State.

I1. Factual Background

The Court continues its reasoning by indicating that “[t]he declaration
of independence of [Kosovo adopted on] 17 February 2008 must be
considered within the factual context which led to its adoption”. It briefly
describes the relevant characteristics of the framework put in place by the
Security Council to ensure the interim administration of Kosovo, namely,
Security Council resolution 1244 (1999) and the regulations promulgated
thereunder by the United Nations Mission in Kosovo (UNMIK). It then
gives a succinct account of the developments relating to the so-called
“final status process” in the years preceding the adoption of the declaration
of independence, before turning to the events of 17 February 2008.

III. The Question Whether the Declaration of Independence is in

accordance with International Law

In this part of its Advisory Opinion, the Court turns to the substance of
the request submitted by the General Assembly. It recalls that it has been asked
by the latter to assess the accordance of the declaration of independence of 17
February 2008 with “international law”.

A. General international law

The Court first notes that during the eighteenth, nineteenth and early
twentieth centuries, there were numerous instances of declarations of
independence, often strenuously opposed by the State from which
independence was being declared. Sometimes a declaration resulted in the
creation of a new State, at others it did not. In no case, however, does the
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practice of States as a whole suggest that the act of promulgating the
declaration was regarded as contrary to international law.

The Court considers that general international law contains no applicable
prohibition of declarations of independence. Accordingly, it concludes that the
declaration of independence of 17 February 2008 did not violate general
international law.

B. Security Council resolution 1244 (1999) and the UNMIK (United
Nations Mission in Kosovo) Constitutional Framework

The Court then examines the legal relevance of Security Council
resolution 1244, adopted on 10 June 1999. It notes that within the legal
framework of the United Nations Charter, notably on the basis of Articles 24,
25 and Chapter VII thereof, the Security Council may adopt resolutions
imposing obligations under international law. It recalls that resolution 1244
(1999) was expressly adopted by the Security Council on the basis of Chapter
VII of the United Nations Charter, and therefore clearly imposes international
legal obligations.

1. Interpretation of Security Council resolution 1244 (1999)

First, resolution 1244 (1999) establishes an international civil and
security presence in Kosovo with full civil and political authority and sole
responsibility for the governance of Kosovo.

Secondly, the solution embodied in resolution 1244 (1999), namely, the
implementation of an interim international territorial administration, was
designed for humanitarian purposes: to provide a means for the stabilization of
Kosovo and for the re-establishment of a basic public order in an area beset by
crisis.

Thirdly, resolution 1244 (1999) clearly establishes an interim régime; it
cannot be understood as putting in place a permanent institutional framework
in the territory of Kosovo.

2. The question whether the declaration of independence is in
accordance with Security Council resolution 1244 (1999) and the
measures adopted thereunder

The Court then addresses the question whether Security Council
resolution 1244 (1999), or the measures adopted thereunder, introduces a
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specific prohibition on issuing a declaration of independence, applicable to
those who adopted the declaration of independence of 17 February 2008. In
order to answer this question, it is first necessary for the Court to determine
precisely who issued that declaration.

(a) The identity of the authors of the declaration of independence

The Court turns to the question whether the declaration of independence
of 17 February 2008 was an act of the “Assembly of Kosovo”, one of the
Provisional Institutions of Self-Government, established under Chapter 9 of
the Constitutional Framework, or whether those who adopted the declaration
were acting in a different capacity.

It notes that, when opening the meeting of 17 February 2008 at which the
declaration of independence was adopted, the President of the Assembly and
the Prime Minister of Kosovo made reference to the Assembly of Kosovo and
the Constitutional Framework. The Court considers, however, that the
declaration of independence must be seen in its larger context, taking into
account the events preceding its adoption, notably relating to the so-called
“final status process”. Security Council resolution 1244 (1999) was mostly
concerned with setting up an interim framework of self-government for
Kosovo. Although, at the time of the adoption of the resolution, it was
expected that the final status of Kosovo would flow from, and be developed
within, the framework set up by the resolution, the specific contours, let alone
the outcome, of the final status process were left open by Security Council
resolution 1244 (1999). Accordingly, its paragraph 11, especially in its
subparagraphs (d), (e) and (f), deals with final status issues only in so far as it
is made part of UNMIK’s responsibilities to “[f]acilitat[e] a political process
designed to determine Kosovo’s future status, taking into account the
Rambouillet accords” and “[i]ln a final stage, [to oversee] the transfer of
authority from Kosovo’s provisional institutions to institutions established
under a political settlement”.

The Court observes that this conclusion is reinforced by the fact that the
authors of the declaration undertook to fulfill the international obligations of
Kosovo, notably those created for Kosovo by UNMIK (declaration of
independence), and expressly and solemnly declared Kosovo to be bound
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vis-a-vis third States by the commitments made in the declaration. By contrast,
under the régime of the Constitutional Framework, all matters relating to the
management of the external relations of Kosovo were the exclusive
prerogative of the Special Representative of the Secretary-General.

The Court asserts that certain features of the text of the declaration and
the circumstances of its adoption also point to the same conclusion. Nowhere
in the original Albanian text of the declaration (which is the sole authentic text)
is any reference made to the declaration being the work of the Assembly of
Kosovo. The words “Assembly of Kosovo” appear at the head of the
declaration only in the English and French translations contained in the dossier
submitted on behalf of the Secretary-General. The language used in the
declaration differs from that employed in acts of the Assembly of Kosovo in
that the first paragraph commences with the phrase “We, the

2

democratically-elected leaders of our people . . .”, whereas acts of the
Assembly of Kosovo employ the third person singular.

Moreover, the procedure employed in relation to the declaration differed
from that employed by the Assembly of Kosovo for the adoption of legislation.
In particular, the declaration was signed by all those present when it was
adopted, including the President of Kosovo, who was not a member of the
Assembly of Kosovo. In fact, the self-reference of the persons adopting the
declaration of independence as “the democratically-elected leaders of our
people” immediately precedes the actual declaration of independence within
the text (“hereby declare Kosovo to be an independent and sovereign state”;
para. 1). It is also noticeable that the declaration was not forwarded to the
Special Representative of the Secretary-General for publication in the Official
Gazette.

The Court notes that the reaction of the Special Representative of the
Secretary-General to the declaration of independence is also of some
significance. The Constitutional Framework gave the Special Representative
power to oversee and, in certain circumstances, annul the acts of the
Provisional Institutions of Self-Government.

The silence of the Special Representative of the Secretary-General in the
face of the declaration of independence of 17 February 2008 suggests that he



