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Introduction

Company law is a challenging but interesting area of legal study and one which is
increasingly in demand from employers. With the implementation of the Companies Act
2006, many of those involved in the running of companies find themselves having to
grapple with the new provisions. For this reason, students who can demonstrate a grasp
of the new regulatory framework will have a distinct advantage.

Against this background it is even more important that you are well prepared for the
examination and that you understand the most common pitfalls which undermine so many
students. As a rule, examinations in company law are often dominated by problem questions
and many students do not fully exploit the opportunities which such questions present.
Answers which are general, lack supporting authority and which do not offer clear advice to
the parties involved will always score badly and so it is vital to adopt a structured approach
and to address all of the key issues in a methodical manner.

Essay questions, by contrast, tend to focus on the development of a principle such as limited-
liability or minority shareholder protection and require not only a statement of the relevant
provisions but also analysis of the effectiveness of the law, and an essay which simply
recites the section numbers and cases will always underachieve.

It is important to remember that company law is invariably a second- or third-year subject
on undergraduate programmes and this means that it will be assessed at a level which
requires evidence of analytical ability. That said, the level of analysis required to satisfy that
element of the assessment is relatively modest and so even the most basic advice to the
parties in a problem question or the most tentative conclusion in an essay will significantly
elevate your marks — providing that they are based on relevant legal principles and
supported by appropriate authorities.

- In comparison to many other areas of legal study, company law is heavily ‘statute based’,
formerly by the Companies Act 1985 and now by the Companies Act 2006.



INTRODUCTION

Remember that this is a revision guide, not a core text, so it can never provide you with

the depth of understanding which you will need to excel in examinations and it will be no
substitute for attendance at lectures and tutorials, together with structured reading around
the various topics. What it can do, however, is to focus your revision on the key areas and
highlight those additional points which examiners are looking for. The single most common
failing in company law examinations is that students write ‘common sense’ answers,
without sufficient reference to the cases and legal principles. This usually arises from a lack
of familiarity with the provisions and an assumption that, if you recognise the general area
of law, that will be sufficient. That may be true if a bare pass mark is your aim but, as in any
other area of legal writing, there really is no such things as a free lunch. You need to produce
logical, reasoned arguments supported by relevant authorities if you are to achieve the
highest grades.

(1] REVISION NOTE

Before you begin, you can use the study plan available on the companion website
to assess how well you know the material in this book and identify the areas
where you may want to focus your revision.
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Sample questions with answer guidelines —
Practice makes perfect! Read the question at
the start of each chapter and consider how you
would answer it. Guidance on structuring strong
answers is provided at the end of the chapter.
Try out additional sample questions online.

Assessment advice — Not sure
how best to tackle a problem or
essay question? Wondering what
you may be asked? Use the assess-
ment advice to identify the ways in
which a subject may be examined
and how to apply your knowledge
effectively.

Key definitions — Make sure you understand
essential legal terms. Use the flashcards online
to test your recall!

Topic maps — Visual guides highlight key
subject areas and facilitate easy navigation
through the chapter. Download them from the
companion website to pin on your wall or add
to your own revision notes.

Revision checklists — How well do you know
each topic? Use these to identify essential
points you should know for your exams.
But don’t panic if you don’t know
them all — the chapters will help you
revise each point to ensure you are
fully prepared. Print the checklists off
the companion website and track your
revision progress!

Revision checklist

[C] The main distinction is between
those which do not

5 Sample question

Could you answer this question? Below Is a typical problem question that could arise

on this topic. Guidelines on answering the question are included at the end of this chapter,
whilst a sample essay question and guidance on tackling it can be found on the companion
website.

ASSESSMENT ADVICE

Questions on this topic can take the form of essays, which ask you to outline the dif-
ferent trading forms, or problem questions which depict a new business unsure

| of which trading form to adopt and seeking your advice. In reality, such ‘problem’
questions are also basically essays, as they require you to set out the different
trading structures in exactly the same way but ending with, ‘therefore X should be
advisedto . ..".

In all cases, you should differentiate ciearly between the different structures, paying
particular attention to issues of limited liability. It is also important to emphasise the
different regulatory burden attached to each, as this is one of the key factors which may
[ influence the choice of which is most appropriate for any particular business.

-

KEY DEFINITION: Promoter

| The person or persons who initially incorporate the company. They are the first share- ‘
‘ holders and often also the directors. They have the ability to draft the company’s memo- |
‘ randum and articles and so can shape the structure and direction of the company.




Key cases and key statutes — Identify and
review the important elements of the essential
cases and statutes you will need to know for
your exams.

Make your answer stand out - This feature
illustrates sources of further thinking and debate
where you can maximise your marks. Use them
to really impress your examiners!

Exam tips — Feeling the pressure? These
boxes indicate how you can improve your exam
performance when it really counts.

Revision notes — Get guidance for effective
revision. These boxes highlight related points and
areas of overlap in the subject, or areas where
your course might adopt a particular approach
"that you should check with your course tutor.

Don’t be tempted to . . . — This feature
underlines areas where students most often trip
up in exams. Use them to spot common pitfalls
and avoid losing marks.

Read to impress — Focus on these carefully
selected sources to extend your knowledge,
deepen your understanding, and earn better
marks in coursework as well as in exams.

Glossary — Forgotten the meaning of a word?
This quick reference covers key definitions and
other useful terms.

GUIDED TOUR

 kevoase |

Reckitt and Colman Products Ltd v. Borden Inc. and others [1990] 1 All ER 873 (HL)
) “ag off

hmmm1dcemaplasncmmsmpeoukealemm Over time it
2mon juice. A rival company began selling its lemon juice in a |
Partnership is the ret company alleged ‘passing off"

»|
with a vig———————————

" Make your answer stand out
mmdmmmwnymmmumuwmm
political debate. the cost

wmummmnummemwnsuLs mm) The government
mwmmmmmmmmum

for example, by The examiner will
mmmmuusmmhm

e e P

The parterships, rather

than companies, is an important control on professionais and makes them more Caref

10 act in the exampie
by their negiigence), the others will have 1o pay. The examiner will give you credit for

In order to fully appreciate the differences between sole trader/partnership status and
limited liability company, you must understand the concepts of ‘corporate personality’
and 'limited liability’ discussed in Chapter 3. Return to this chapter after you have read
these sections.

! Don't be tempted to

by be aware that it is also

of the company ‘guaantee”
son.

two types of company in your answers.

READ TO IMPRESS

{ M. 2002) Sole trader, fimited kability
mlmm :mmwuwt 2
Haywood, J. (2010) *LLP members: how limited ts your llability? Part 1', 8 Journal of iaternational
Banking and Financial Law 546. ‘

Mather, J. (2010) ‘LLP members: how fimited is your liability? Part 2', 10 Journal of international
! Banking and Financial Law 587.

| ‘Spedding, LS. (2004) ‘Red tape and the Impact on small business, Part I, (S} Advising Business.

-Glossary of terms

The glossary is divided into two parts: key definitions and other useful terms. The key
definitions can be found within the chapter in which they occur, as well as in the glossary
below. These definitions are the essential terms that you must know and understand in
order to prepare for an exam. The additional list of terms provides further definitions of use-
ummmmwuwp‘mmumw
ly. These terms are in the text as they occur but the definition can

only be found here.




Companies and
other trading =
structures :

Revision checklist

Essential points you should know:
[ ] There are a number of different trading structures including sole trader,
partnership, private limited company and public limited company

[ ] Each structure has different characteristics which make it more suitable for some
businesses than for others

[] The main distinction is between those structures which offer ‘limited liability’ and
those which do not
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Companies
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structures

Revision checklist

Essential points you should know:

[ ] There are a number of different trading structures including sole trader,
partnership, private limited company and public limited company

D Each structure has different characteristics which make it more suitable for some
businesses than for others

[] The main distinction is between those structures which offer ‘limited liability’ and
those which do not
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Private limited
company

AT R3]

A type of company that
offers limited liability, or
legal protection for its
shareholders but that
places certain restrictions
on its ownership. These
restrictions are defined in
the company by laws or
regulations and are meant
to prevent any hostile
takeover attempt.

Public limited
company

A type of public company
(publicly held company),
legally abbreviated to
PLC. It is a limited
(liability) company whose
shares may be freely sold
and traded to the public

 (although a PLC may also

be privately held, often by
another PLC).

17

Sole trader

AR 4 Ak

Also as known as sole
proprietorship or simply a
proprietorship, is a type of
business entity that is owned
and run by one individual
and in which there is no legal
distinction between the
owner and the business.

13

Accountability

2HIH LS

The obligation of an
individual or organization
to file annual accounts or
reports.

The

line
from
the

Companies House

E ML

s
Sy

An official organisation
where the records of
companies must be
deposited, so that they can
be inspected by the public.
The official name is the
‘Companies registration
Office’.
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The
first
line
from
the

Promoter

RAEAN

A founder or organizer of
a corporation or businese
venture. Individuals who
are setting up the
company.

Liquidation

R

Bankruptcy liquidation.
The process of collecting
a debtor’s nonexempt
property, converting that

property to cash, and

distributing the cash to the
various creditors.

20

Debenture holders

RAEHAA

Debenture holders are
those to whom the
company issues
debenture. Debenture
holders are creditors to the
company.

12

Annual account

FREFARA

The account prepared at
the end of a financial year.

Annual return

FRAMRE

A snapshot of general
information about a
company’s directors,
secretary (where one has
been appointed),
registered office address,
shareholders and share
capital.

10

11

14

10

Listed company

=
S
>
Oy

A public limited company
whose shares are listed
(quoted) on a stock
exchange for public
trading. Also called
quoted company.

25

Stock Exchange

ER R B

A marketplace or facility
for the organized purchase
and sale of securities, esp
stocks.A stock exchange
is a form of exchange
which provides services
for stock brokers and
traders to trade stocks,
bonds, and other




