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Abstract

Is there any rule in our current laws to support the defense of laches in
the case of michael jordan v. Qiaodan sports co? How to apply the defense
of anti-public interest in the copyright law and what's the effet? If the
patent law should provide the defense of patent unenforceable? Those new
types of defense have already been applied in the trial practice. Although
the range of intellectual property right protection is constantly expanding,
new types of defense are recognized through the statutory rules and case
law., thus the interests between the proprietors and public could be
maintained.

In our country, however, academic research always be limited in
respective department of law, thus the research of the intellectual property
right has been divorced from the civil law research. The essence of
principle of civil defense has not been used in intellectual property right
law. Although many new types of defense, such as the defense of laches,
the defense of public and the defense of patent unenforceable are demanded
in practice, but have not yet been legislative recognition. There are some
misunderstanding about the nature of defense of existing technology,
defense of fair use and defense of prior use, causing many diversions. Many
defenses emerging in practice can not be academic supported own to the
inadequate academic research.

This paper aims to apply the basic principles of civil defense to sort out

the defenses of the current system in field of intellectual property



B v f e

infringement and let them systematic. It would be very important for the
balance of interests of proprietors and public.

Based on the above considerations, the author in the introduction from
the three levels of concept, legislation and practice discusses the
background and significance to study and construct defense system of
intellectual property infringement. Based on the relationship between
intellectual property law and civil law, particularity of the defense of
intellectual property infringement, the author proposes some principles to
construct the defense system of intellectual property infringement.

In the chapter of basic theories of intellectual property defense, the
author introduces the private law defenses from the aspects of historical
evolution, functions, types, and identification. Basing on the types
intellectual property infringement claims, the author discusses the roles
and status of the defense to the intellectual property infringement claims,
distinguishing them to four types including defense of non-intellectual
property infringement, defense of no claim of cessation of infringements,
defense of no claim of compensation for losses and the right of defense of
claim.

Then, the author discusses the defenses mentioned above in the field
of intellectual property infringement. Considering the differences of
infringement forms in copyright, patent and trademark, some analysis
proposed from the copyright law, patent law and trademark severally.
However, while certain defenses already break the boundaries of various
types of intellectual property law, such as defense of legitimate sources,
defense of no claim of cessation of infringements based on the public
interest and right of defense of limitation, etc. , which reflects those

defenses gradually formed its own unique characteristics and connotations,



also proves that it is inherent legitimate to use intellectual property law to
govern the specific intellectual property law departments to reveal the
interdisciplinary integration and expansion phenomenon of the defenses,
this paper then breaks the barriers of the three major intellectual property

law department, and argues their legal effect of elements all together.

Key words; intellectual property, infringement, compensation for

tort, claim, defense, right of defense



H =

5 i MAFHAMKRAFROLEN, ERFEURLME oo

— ;Q1R}ﬁ*1ﬁﬁ%{$%4aﬁf%ﬁﬁ‘%ﬁu%i
- 10
- 27
- 28
- 30
- 30
= BRI B ABJO R csinis sesees SRASA OSSN IS RS SORRR AR SRR

= R R R AL E A KR
. BASHIA R ik
HRER 5 &%

£— MR BN ERER
F—1 RET PR

jn

W E

=, R m kAt

=, RAAEH ER 55

W, RAFEAIEYE L
BN AR PR AL RE

— . R AR AL T hik
N L C R R

=, R FRERFRERAL LA R
—E MRFRELNAENmnE
B FERUE LA R

—. IR B R

=. KAH T
BN BRI E AR

L)

— e BT ERBR FEA FEMIFE oo

30

wose 38
- 51
- 97
- 57
- 62
- 65
- 81
.. 81
- 81
- 91
- 99

100
101



B e R

S U U ——————
05 .. A R T S BRI sceoosensrsecummsmmiminsassion amimon mmimits s smtsins i i
= BRI EURBAIIIEE svoosssvaons saviwsa ssoiwes seones suonse savmns ses

|

. B TRAR I AR won suvens sonena suvsinn sueisn sseues (o3oEn NEVARE AITFS SRR 6D

n

B

#

M TR TN ——
TR AN R AL TR R ST (GHEBE v voerre sevans covmnansnmnnscemmnuas
— 7 BEAIE E A TERUZSHLBE orevsenooer sonnss sonnes sonssnessanies

R X T (TN DN F T ey ——

—. KRB (FERE) FAEAEIHESRATEZRHES

PN X - ST TP

Z.AZABGT R EER N TR ARG X RRLIEHT

W9, A G R i AR IR oo ee e e e
F AR BRI A B i os s o0us evmnns sevnes ssuon sevens ssenns eve

A, ARA BRAGEERS
BN BHORRYUR

—. Ak RR ALY Lk E
= A ERRAAH G AARE R

B (HHERAUAI) ToihEEHIRE - eerverrerrermernrnmn s s

— . A 4EE AR L KR )

Sy FBARARA T AL GG B ARIE ]l ceeeeerrrrrreernnssensiensnenaenns
HIE BB EE R AIHIEE oo eererereernere e
. ARA B TR T EACAGFRE] o eerree e ernees e
S BT KA TR L ARG e oeerrrernrernnneneanssirensaeans

"

R E R R B E B T R e oo ere e e



EHE HEAFERGE EBIFIBEAL oo 217
B3 BAEAE L B BU FHIRE e ooe oo sen semenn canees trones sewsensannee 217
— BB AT L BRIEA  cooeverrcnrniine s e neees 217
= OB RN IRTARRB I F R e romreeentensnisiiisssienneninnes 219
S, AEBERMMEIE e e 221
W, AR AATPHLEAEF I cocoverer e s 227
WA BRERBGERABUTIBERL o oveeeerrerre s 230
— BERAB I ooecevennncosanansnssen srnens snsns seasns sssave sensevennns 231
R X A A S T X 1+
HEHER TR oo e e e 238
 EBATHFPIHE  corereerreresiinnn e e ses snenessessns 240
 FHRTEBBMAFEIE oo voress vvors svaveorsssvees vovenavovsvasssses 42
ES BEPIERAL  cocoeeerorennmre ittt st s s s sencenene 246
— . BFECBARIL  corererererinii e s s s s s e see 247
=, BT BARARGIE ] e 25()
BN AUFIWEEILBRAL  coooorereroerermonvosncemronsonnonssacnsesensnoasesss 252
—  BAMERBBRE LR A LE Ko e oeeerrrer e 253
L BRABERBRAERB EERFAIE L e 256
BETE wor smvmss woruwevorssurue sowves somses wovies ssvess suwaes sevays susays govaswess ssvsws svs 261
FRTLMR oo voevvvcrrvrnmnncitontiiiiiiii i s s sns e see ressesassaenss soe 265

I

MOE



F it

TR BB 2 ALHTE 521
WAL . A P e Al

—. MAFNARERULATHESNEN

(—) MEH/K

HESCE TR LIk, REZEL#E T ULEERE, ML flkh £
BRI =BOER R . 2001 AE AR B 5 A2 Ja . 3 BOUF & B A Al
DA PR Han i SEMA M R 25 R o B, SicFEn, BET SRS
fnE . BHEHEL M 2T KK T AR R &, BHIREFE SR, HiR
FEALE G2 AR B BT 5 X A A W AR R A A RO LR Ay MR
AT AR 55 3 LA A G 3 G R P, 79 05 [ 58 2 0 R0 AP S 1 5 | &
WA N Z AL 75 &N . )RR RAE T 3 oh 2 e R R
EER 5 PG ERBEORRTARA T, NG9S A 7E B
BRATH AL @ b, SRR R 5]k 1 B AL £ A R AU 0 )

O LilEB: (BN ARGRE A RERGHUFRE0%), ARM, hip: //
money. 163. com/13/0425/15/8 TAMFB9B00254TI5. html, 2013 4 4 H 25 Hifila).



B s R

ANESF IS B EABE , WBOF 2SR, SIS H T, HE RN Ak
FET R R BLAT (R 0000 s B AR O RN AS 52 3%, R LR VR bl BURD N T
AR BRI G TS el BB AN 1 25

— I 58 & B BE Bt AT RE R AR A X, RAWKREA N
FE X TR AU AR 8 BOR 25 F- Z R MR Tk S R R . R
AN . BRI . BARACN B2 55 ) BB = R R AR P B <P 4F
FC R — B =0, = aT R b A1) R 7= Rk oh ) B AE
BEL ot BRI o TR SR N B T i 48 45 . B0 BE G BE R B R AU A R
A% MAEFR E A B HR = AL 3% Rl ik s b, AR R P AE M B 4
HIFARDUW,,

— T, fESCHE b, A AR R 3K B AW o8 38, B BE AR 3 0 A K
K&, wln, (heANRIEMEFEME) (LUFRAKR (EFEERE) LK
A R SRR IUSE 2 5 2 A, Wi R TR AL B R e Al
ChfE NRIEME AR L) (LUFRIAR CRdREE)) Xt 46 e i FH 19 (R 4 2 %6
SE R T R AR VE A AT BORR T . 10 A S 4 A BB A 4 DA TE R AR AL
VRIARF P P LA ESRBUAF I Z JC R B ; (R AR IERIE & F3L) (LUF R
(M) GREITREARES 58 7T HAE AR A, HxESE
28 R R J A PR R W 3 3 S AR S 15 P DA O T Rt K 1) £ RIS AT SR i B A T
PUAFL A WL o SEAE ST IR T ok & 0 R = AU PR . 4 AR IS
MR AE R E A S E . A DA B R BIRGE SUA AR & — Rk e, R A
7k b R B v B RO bR o, LA I P K ik I Ok 3 1 [ B
who Xt o E AR AR A ER . B PR RO R E R, AR T E A E L
YAk, IS S EBRAB ER, SRR ARESERRBEEL .

B, L, 4P ARG A C R PAE KR 84 2

O =5 “HVEMEERRE - RPEBDESREPOERIR", & ChSEE)
1999 455 2 W],



B s AR ARG 0. ARRN AL

HE B % PR Ay X A ) £ AN 28 2 T S 7 A Ok 52 A B BT BE . S TR 9 B X £ [ —
PURFSE b 0 22 5, LR I P BE MU K R 248 HL 3T il N AR 3 RN
Z—. B, f£2004 HEFEZEFRER “KEEFERRS HL (ETS)
WEFAR T FBRERAUGRE” b, R IFK SR b BB R E R
FEARACRIARAL, FF B4R T miik 1000 J7 oo it 3 W ok . B4Rt T
RibR s b MIE Y A GURE . (H— W Rk B R IR IR R oK. R W
W BE SCRF T B B IPURE 5K, AE R AR R 2 Bl TR BRI TR,
S T — WA, BB EREEEREE = Z I IART.

KEE 2008 FLEARS TH - AP =R ELRINENBITT
e B msh AR PRS2 EE T4 1, T AR AR S A SRR R
Bl —ERRBE R XIS A T WK R AR W T AR AU
B B B DA OC AL, A B E R AR . Bk R
B HT . 4E30 0 F 58 % B T BT AL A AL AR 7. @ 58 B R AR A
DUAFH R, TR ST E AP AGE AR L Bk MR AGE A L S8 BURR
7 A5 s ) B BT

2008 4 (L FL) BT, BT —%& “BAHARTE MME, Mk
T LR B0 ] e ) S 28R AL ) 4 (I R 4 R R A TP g R A
KR, At 2 R AkE i 5 AT R AT B OB FF 89 B 8 T BOM URIA R Y
PR F B, B MR AL 7 RERAN I B T B, AR08 W AR A
AR AN s A 5% . B ERBUAE” — O & A ke R
Phg#hai. 4T, (Rfrik) B =BT, EABHPBIRETI R 7T#EAR
FREHRTE.

B M ToZ R RAHTII SR, X LGRS 1k b B A 8 R
P, 2B WM AR AT R IR AR R R LAY f B
2, B T RABORIUBELASL, A A DU 5 2 A ARZ 3 Ok 9 B

©® http: //www. gov. cn/zwgk/2008 —06/10/content_1012269. htm, 2010 4E 6 A 1 H i,



N s D A

PIEHZm A, B0 E &R LA LR IE Y47 8 K45 LR biaE. A&
FRCHURE . SER R UFHUAF (AR B HURE) , X bt FRERERA
TETEAESR Y 0 G, T 36 R B B0 R, AR BB AU EE & R R AUR
R OGH s FE RRASURT RS AR U2 ot 9 B A58 5 i 2 0 R ) 4% R AR E 1
B et AR 00 T v Rk R S, ARSI FH R Y B R
FHGURE, WA RRAS R 12 vh B 4 = AU A R B F B . @ 3k 12 75 1 0%
“URACH LA SR, KX SR F B MR Bk, ARE D ER
AE X RE,

(Z) EERRER

R 7= AL A g — R 26 R B 7, 7 AR AR 3 1R 5 47 3K )
Rt DA 22 2 AN 1 A T R TR W 0 TR, o R T A
B GHEA) A RR) 25 o AT P R, ® B T R S £ i 25
ATV L BT 0 S R U T UL, B B R K B ok T B R B
f,70 15 K SIS S o S 5 R, K B ] o A ) o BOR
ok . L B O S BR h A IR . B 2001 AF b 5 RS A R BB
AT CERERAES FREHEL GR4T) GUmkg (20017 229
) LR TR B S R4 R R R BB R R AL

O JRAGERERNG LAM A ATER XA BRI RN EE, B
7] 9 B B S 2 FH RRASCHE FE DR 0, % s RROAL B 45 T A DA T 45 405 7 3 . R AR AU R el o 48 Hh R AL
WHIHEE, oo i 7 AR 3 i fe R 2 it B TR R B £ BB R, X U AR M T B 48 T i R b i A
""" 5L VIR R AT AR 5 & Rk AR 2 A7 R Fr A R . RO G i
SRV U R RS S 1 3 AT A il B 1% BT AN B 2 R B A8 S R dh AT R AR AR RRAL T, RAEA
NFATH . SIRAAFEAT HOWEIEEF BRI, AR, i F—®ERATEAR, x4
PiatdE % B 8. See ABA Section of Antitrust Law, Intellectual Property Misuse: Licensing and
Litigation (2000), p. 165.

® [{#] ML, GEE), THBAH., REGE. HEI R 2005 44, 5 211 5,

© [] MEmRK. (REYF Ay ESEMAE), PERFE, & EBEEKE R
2004 fEMEITRR, 5 415 5L,



Gk SRR ARG 20. ARRN AL T

BE. AU R BTARE. C A BEARGURE. B R BUBE. VRIA B RCBURE 5
2008 4E 7 AT AR I HR S AUR T &2 B E MR R SR E
B Al AR AU SPEALSE 51) A0 38 R B T PR R B 2 T = R 34
FRR ™ ALUBE R h 5 2009 4F 4 ARSARER T AT (KT HATLHFE
R RS BUCH A IR 55 KR TR R ) Gk (20090 23 5, BH
B RN AR R RGBSR h ARAGHE OB S B, A A
TSR, RESIFRA ARG, 2011 EFR@ARER TR T (XTF
FE 53 R R AU A B REAE FI 4 3 41 2 & O K R e KRB SR Ffe i 2
PrH EEARE TREBNEL) (K& (20110 18 5) JRE X o ) 5E Bk
i BLAG L W BUA BORBURE L K R AR AR SE M BT R A RAAGE A T
RetEn.e

IR L r S

B "W RPMERLE, = KREEEEGE AR RS “biar” —
i), {ERAERDE S AL, b T TR NGOk Be W A AR, B
BE ARG A, BR T Wl M RO 2 4h . B A R 1k B A ot 8 RN IR ok
Be #R AT A F O BORPESCHE . KEGE “Hiak” #E&. mH., WX
HEGEHE “Poie” BERMERE . KBMIFERRFE EOia (o
EEURE. MFARERHIUA, ML RE EOhURE, XEMEEEZH
PUBER 3 TR ™ AUE 1 FEA S50 LA B AR 56 B AR B A8 80 A ek i A

O ZWEAARER (6T 7850 & 8 AR F= AU B AE A F i sh 4k & & XU K & B K%
RARHZF A FHARBRE TREMEL) (kK (20110 18 §) 4 14 KM 22 &,

O AXFAEMBEMNRSINE, ¥R EXEL—BNEE. AHRM 1981 FLEAKRKEE
A CGE TRk R TP Brif A B ACHESR, B E) oK R 2 B/ A B B 6 it
PR R T AR . R A B R, R, fHR 1987 AR AR LB
(56T 4 7 5 N B 7 Bt AN AL 1 A ) 0 R R S O I B2 ) 1A B 1997 4F fe i A R B B % 1] il 4 A0 A
M T Al kR AR A T RLE ), IR E A ki B AR B AR B =4, JF R F Hikik
Bl “fREET. CRUET M OCHET SR, AR CERT. AR “ER” HEAEBNE AN AR
RGBT LA A R B BUK A9 158



soin = R DA o7 7

FIoE H) TAER B f ke . M & ¥ 4& LU R M KIhGE.

B MNEEAERE MR, G, W R, kR
A B o B R AR AR TAE” . AR A kiR TR
FOAE 5 SRR B 4 T, B,

(el m BN R R X FE & (bt @ A Rk B & T o 2 /g 4
REYDROE TSR M) @A) (FEkAk (2006) 68 5) 5 21
FRALAE « AN T A A T S R AR Y B R R R AR R AL AR
T A N T A A O R R RS Y R E 1 I A AT R AR
FABGHATH A *Rﬂa%x%MLkm&%%M%MWMﬁmm TR
A%mﬁAhﬁ%ﬂkﬂ I Y 5 8 M S ] 7R 40 45 2 F ST AE . R
AR 2 R0 T b & R A 1 & o O BB 68 B2 438 5 1 A B2 LR A BRI
WERA Y, AR5 A% 54T

(CEBAMBANRERCTH AR, TR, FEMR S RIS
g E RIS S W) (2005]) 25 10 KM E: “AZE PR /I
7 AR P AT HAR T A A B D A O A W 2L (L I £ 1 1 U 2 A
eI & B e AT e . OB o R TS RE . s RN R AL
1T HRIESE , BRI TTAT, AT FE AR A UFRIA 7 R B R i B 2 4545
I A o U 9%

(b3 T R N R B 0K T i 3 1B AR BUIR 3 I A2 5T AT 0 48 5 0L
(2005 5% 3 Z&HlaE : “Bi B AR AL E RN E 5 FEERA LK
BRI 0 B AR L A5 3 0, A AR FE A0 3 05 2% 5, H ] ) 4 LR 3k
RAFTRANE . a0 R w4 AT AR A K, B R R i R R i K
s AT LUKHE A R0, BN A4 g A TGS A B 14 RS
FOHE . g AR E B A2 ST, (A AR IR AL, AL IE K
HFRETER, B E UR VA I R B SRR OO 0 SRR ER 2R, (H
— A TR =2 —."

b vl e N B i B G T o B R A B T 4 4 SR A T TR A A R



