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PREFACE
Jerome A. Cohen

I am delighted to have the opportunity to contribute the preface to
this interesting and learned volume of essays by Professor Xu Chua-
nxi. Professor Xu is a remarkable person who has established himself
in China as a scholar and teacher as well as an academic administrator
and government official. His preparation for what has thus far been an
energetic and fruitful career was equally impressive. After initial study
in China, he obtained his Ph. D. degree in social anthropology at Yale
University and then went on to earn a J. D. at Harvard University
Law School. In addition, before returning to China, he served in a
leading American international law firm in order to acquire some prac-
tical experience as a lawyer, and then pursued research in comparative
law and society at Yale Law School’s distinguished China Law Center.

Since his return to China, despite his many administrative and of-
ficial responsibilities, he has managed over the past eleven years to
publish a broad range of essays. Some have been designed to explain
important and complex aspects of American law to a China that has
proved hungry for information and ideas about the development of for-
eign law and practice as it has constructed its own ever more sophisti-
cated legal system. Other essays have sought to present Chinese legal

thought, accomplishments and problems to Westerners eager to under-
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stand the role of law in post-Cultural Revolution China’s extraordinary
economic and social progress.

This volume collects no fewer than fifteen of these stimulating es-
says, a rich commentary that reviews some major signposts on the
road to the modernization of the People’s Republic of China. Professor
Xu also offers readers a bonus in the form of his substantial Introduc-
tion to the volume, which offers some thoughtful reflections on the vir-
tues and importance of studies in comparative law and social science.
He provides welcome emphasis upon the necessity of linking legal anal-
ysis to real life situations and national philosophy and culture.

I congratulate Professor Xu on this publication and express the

hope that the second half of his varied professional career will continue

Dhek Gl

New York University School of Law
September 2013

to be as productive as the first has been.
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BREFCARHMAFERAFI RS, A TZLEFMEIR
HEARSINRE, EPEREAFHLYARLIXFITRE, AAE
MHEPLEWARCLEHEN, BERABTXRERRABETEN
BEHE, B#NEEFEIRFLGEFENHRERAZE, AXTEIR
Bk, AEUTERAFERE, FRERBAFEN—T%¥H
Wk AENZPT; REEETHEFLEAHNERRLEER
REERNHHNZ — RRFLEFNBIRBENEZLRXL S, K
BMEFNRBRBATEAFER, KAURFLER, REFHHAF
TR

La, RAFHFMERRS, BRFH, TUSH R ERZ
BE¥EHNL S, IREFBHANEFRERZETR, LEZERET
BHERAMLERALE, XEXREHLBFREMARAX
, BN FRGHMAEHIT K, RENLANSIEZEEH
REEFEINRENFEI A, RFFNHER-—EEETEHNNEA
ERE-TIR%¥, BE-1TZAR, ERAR-TTHAR? A FAR
MRAEEL, ZREPFRE-NIFL, ETEHFERZLAR, T
UKAHHRT X, EER WM, RENEFXRAERALIH*
RAELAWER, EFEFEEREFHZNIHRE, XEEH.

TEA¥NARFERES R AN EATH AN Lol
TRARFWEFEE, A RER-BREER. RINFARZE
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H, 8B AEHERL (LD.) ¥UAHEAFMAXEH
TEM, BEHERE, EXEZREEFCRANE, REF
E, F-EXE, ARAENEEFELEA, TR, BE
B, MABEFTEREAFMAETHLMERTH, BRPTH
TREES oy SR PR AL IR o M — B A%t B 3k A0 R X
B, AL ENEREENR, RE-ANBEBHNES, L2 -4
LRI

—AANER, REXEFFE R, BEEALZSHA¥HE]D
MR, MAHART —MrkXPE®R¥ER, #FRIABHAF
BM—ARXTHEZERENRE, IRKERXNFEALE S,
ERHAFRAIENEFRALEY, RTAR, Fk, thEEZ
FEREAFEE TR EFRGRK, BHEERBEPLERES
Yol R, RNEE -—REWERNES, ShhREFELMHA
fo—RERLW, REWMBRFT,

RAARWEECERKRORXNEE, FRNWTARR, &
BEE. ARE, BRE. ARE, EHE%F, XERXWERZ
RAEFTRALBREFOER L&, AN ITEEA#AT R
Gi. RNWHR, &E, RXEECEFH—BXFTHRELRHEX
WXERLBE, NURGAT AL REFN - REANEEL, R
ARH WEAANRAEFHOFRER, DREKALE, EF ¥
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EAZ T HEREZ, BEHFHIFAZ—, T S - IR
(Thomas Stearns Eliot, 1888 —1965) & ¥E i Il /R CHF XK XAE R
(WENEE) F5iE:

With the drawing of this Love and the voice of this Calling
We shall not cease from exploration

And the end of all our exploring

Will be to arrive where we started

And know the place for the first time.

EXEHETHXBLFE
EMNEFEFLERER

RN ARENER
HREERMNG B RZ 4
HE—RARXAHT

X B _ ER VR LI SRR ER (BERHEN L
ML) . MEME, IBRFANFINENET: € (RFERE
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BRI BARKFEROUR, AKEMULBEFEHAEE - MRHA
BEEILFEA: B, WEMELHE (the Other) K HEBEMBII
W4, AKEBIIMER (AEERRTFERRK, 1
EEGE X ERREMDBIRES), W7 XAt ttad
W M2ATh (BEFEE. G BUf. REREEFFEE. 440m
17) A7 AU (RIEEI . E LA fh 4 A SR A
W, WHEREE) FSFABERMNE . TR AR, LB
BN THIRMZERAEZHRE; 2% EUBRKISERKS
RXAREX G, TR HEEGE. AL, FTAMUREEFLBER

@ XFHmHES5 AEKEZE LB, 23 William Harmon, “T. S. Eliot, Anthropol-
ogist and Primitive” , American Anthropologist, Vol. 78, No.4, December 1976 ( BiBE - M
8, “T-S- s, AR%ESFEHBRAN", B (EEALER), £78%, HF45, 1976
E12 ) (AT BRI ALE RN EELH XE) . FFI Marc Manganaro, Cul-
ture, 1922: The Emergence of A Concept, Princeton University Press, 2002 ( D 5g - & {i#F
B, 3k, 1922: —MEEHGR), EMATBAE AR, 2002 F51 7)) (£HH
WF 1922 R =ABEEE—B RN GiR) [ The Waste Land] | 2 AK¥:
B A DK R HTEE [ Bronislaw Malinowski] B9 (P KSFHRIAINEH) [ Argonauts of the
Western Pacific], DARBEIRZECHFEBL - FTFHHT [James Joyce] & (JLEFEHRT) [U-
lysses]) ——Xt P53k 52 B9 FTi#k; Marc Manganaro, “Mind, Myth, and Culture: Eliot
and Anthropology” , in David E. Chinitz (ed. ), A Companion to T.S. Eliot, Malden, MA:
Wiley - Blackwell, 2011 (53T - {MIF, “HiR. WiES530k: XBFESALE", R
KL -E-FREK (%), (T-S- CIFFIE), DEEEEM DR BFA - i3
TRUR M RRAL, 2011 4551 R) o R TR R EEMPE, W Charles de Secondat, Bar-
on de Montesquieu, De L’Esprit des Lois, Geneve: Barrillot, 1750 ( originally published anony-
mously in 1748) (ZAEHNG, GEEMMEH), HANE.: E&AEERA, 1750 £58 1 1K
[1748 FEHREZ H ] ) ; Henry James Sumner Maine, The Ancient Law, Its Connection with
the Early History of Society, and Its Relation to Modern Ideas, London: John Murray, 1861
(A, (HRE&: R5H4RHEXER, RLSARMENXR), £B: 48 - K
T R 1861 R4 1 AR o
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A RERGHIANR, BERAETEE,

FI#E, AEFEMLAEFWERLL B3 (the Self) AR
H, AEEMNMERHR—EELE IR EFENS 5MWE (par-
ticipant observation) FAFZIE/RW R KL (ethnography) ——f %
PO E B AR EFZARAY ., e ALt a 530k (F
b, ¥R REH =R Bt (universal) BIE (CHAF
AR RERZERBETIEA ) . EiE (general) B (HEAHK
THEARPT A BB R ZBORRF BT ILA ) . M4 (particular) B (K
W BE AR A ) .2 hitnE AR RN A S E s
AR AR SR BRI R IR R A SR A S
B . R SRR SEE N HARMEZEAN, BT,
VRN B B EREIRE . R AT RIS P S R
SRARLE R ®

R E TR B, MNITs X B R SHIAR. X2
SERSAFRF A B FIIR AR S, R A% 5 Rk L R AIA RIS 2

@ XMEHGR¥ET 1949 Fi&r. HHEARE KA “ALLRMEAYE” (Hu-
man Relations Area Files) BILIM A H FERIIRAMZ —.

® 2 MW Rudolf B. Schlesinger, Comparative Law: Cases, Text, and Materials, Brook-
lyn, New York: Foundation. Press, 1950 (&ifK - B - MisE¥#%, (HAE: B, &
5%, AATAE AKX HEEEAR, 1950 51 JR) (FERHEs2a7E X E e
BA, MRFREROPMLF FEMBTEEAL; M —EURIREY R
B OMEN, WEMYKNBRE L ZRERMAER); Alan Watson, Legal Transplants:
An Approach to Comparative Law, Edinburgh, UK. Scottish Academic Press, 1974 (34¢ -
KEERR, (AR HREEMHK), REETERW: HEZERMRE, 1974 45
1) (BIE# “legal ransplant” [“HMEEAE"] —iA); BIABREBEEBREF ML KSEH
ASTASTT I FEAREY: RABHEXBEARNEEENRR); UFER, (LB
W), AEFKFEL AL, 1987 8 1R, (HEEFR), dbs K¥ R, 1998 445 1
W, AR RELSSIMNEEROIE (L T)", 8 (CREERE), 1997 85 -6 #H;
F (E4R) - (BEEDE) (B—%), HHILARA, 2001 581 R (REF%E
) %
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HBEZUAEX, RRAAXKES (58MABMANE—F)
AR R —1% (experience) R, HM 2 —NiKHE
(trial and error) HJILE,

MENAE, E—Bilsh, B—IMEhfmfErE R, e Ak
Ui, TEBIRAHC: ST MERIEfT—FhANASRE (A, 2. 175E)
LR IIFERN, BELBWIRE, @S RERE . WREA RE H 2
%, HEsHAW. A, EHEAREZE, — A (it
ZAHRMK) WA LT, (VEHE K=K AEE R A5 |
fpAtl/ s AT BB PR R (e, %, EHFEHELE); 840
ABIRK . B, SULMEHLZ0RE, B THREELR. ®
BEONA REA LB,

EANMENERES, EM—NEBENTES) (3 ER&Mt
L5XMHHAR) WEHE-BAERNEN ., — MBI R (XX
BRI AZIEA . NBEZARE) . XBARILFBEFRL
(human condition) ; BT AR R Z2AHEX B KMATER (ERME
WAEMKES NERBFEEZR —H) . Hit, REKEEFTER
IR FNEEAAE T | ETEIT AR (B TR8F, A
AN T ARG, %) MBEREESE, ERHARKNET. BUA.
R FEEERAACHIE . HA | TS, BREHaS
IR H LR

HAMEANES AREHIEERAR LRI S5A%EK
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o A, WATATLIEmM&EE, EMARBER. =ik, HEL
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FHIX) WEHMRE, NHREZRE, FIHEK, &
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SR HE o

MPEREmS, ARRRAERGEE, A8, TAMREFL
REFBRBITAIE BEHNET 55, flm, 5-%ERFHE
M BT IREIA L, — BTSSR e T35 2 5 SU
Z I ANRAEE F S E AN, HASCERGIE . AR, ThFRE
FHE BT MR ER, AN, BRIEZIAS REEH 4% B R
TS, BUkHhiE F Eb B, ST HAWE B . oA
&R RGET A H R S0, FEHRERRER, #aH
KiRGWEPE, HRIRE . AROLIRFNE S H KRG 1En3EE FHER
HEEERKEEZE /KB AT, “The life of the law has not been
logic; it has been experience...” ( “¥EBEHNEMAETEZHE [(HmE
HEE, TEWITEE], METEN [EmMeAFEEZER. KK
Hig%]17) @

@ Oliver Wendell Holmes, Jr. , The Common Law, Boston, MA: Little, Brown, and
Company, 1881, p.1 (BFI - BAUR - BRI i, (F@ER), DEEEMBE LR
i BRI ARAL, 1881 LR, 1 W) (HHESHSAEENRM) . BRI
XEERMEAMENEEENEHZ —, BRBHOR: XTX—RK, TARKEHNZ
B IRFAIREE
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B, BATWATUES, RAMRE R AL TR, ©
A ZE S EHER LB E S R R, AR — 12 AT ER
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f, B A SO E R B, MASHIRSE, BTl “
Hfr” EAEMUENETZY, EFLE. HTEE. fbha S
I 5EMNTE, ROTBICRBEEMIT ., EmMARKNSE, T
SYRUE., WRFE A E KA X 2R I 2RFMB0, BN E
N, PERARG, DSKEMG B, AR Er, A AR B &R
B, SEBFEMER . ERAEX L, FRMEREA R KENAE
RWAFHEETHRERAGENER (BARKRFLSAZENE, #ik
HFRAFHEL), H1F52Z, MEBEFEMNE, BEENETFRE
CORFEFERT, TR ORRIFER

A SE B 3 4 2 32 14 ST

it ERE AN SR, AREHELEXN&HEY (B
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SHM4, FHSHFEZESRMCEKIANMEE, RRRTLES
NI B2 | a7 Sh e BRI, X R SRR . B, A
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AR AC; @ “EEALIW”, AMITUELERRE, #5%

® Wi, CGEEEHALTE), hEBEKE LR, 1996 F58 1 iR, 203t
ZBIEMIEE, mIaitD), "R ERE. X (BRRERALRR) MmiET, 8
CEARBREIL) B3, I TRFHRM, 1998 Fh7; SER, “FEEMR BB
BOt—3RBIEIBOA L HER", | GEFEITFR) 199 £8 18 &, “d—4
CARTIEIE FHEYRBE—WBEIEMA LR, | GEFIFR) 2000 £ 2 #;
®EH: “BMEALTRESTERBRE—FN QRBEEHALTE) 5", &
(hobiksg) 2000 SE55 2 4, %
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speculative reason; FEP K A MR EMET 4 [ what to
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