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Alon Harel” # K EM“EF A¥ K

E1

R — A XA SR 3N AR AT A4 thE F AR AR L (B AN A A A Ae]
BUF] o — 1A BRI thE 5535 R — 8 B B sl s 2 0, ZE X St R B, AT AR
iy U PR R SE AR B4 AT AAS B R A DR A 451 G it N A0, B AR O AR
il ) A S R BRI T A A B SRR LB L ) IR A At R FRAT A A
HARREIE? A —A (LA AR ) 25 b IRATT B thE 57 B 4 3 2 BE IR W 7
FEXA A Bt 5 B SR IR R £ T A4 IR A4 — AR i B AT LS B 3T 1 R
AT R LA,

— AR 020 15 2 T A 7 YR8 T TR Y A B A

B, EUM B A — & U A F AT L= A AR, — MU LI A
& 3 XA 59 B i 3 X (libertarianism or progressive liberalism ) 3 3¢ 43 A% F|
AR B R A B B 10 o 26 T ASURI R A 4 A ) R0 7 2 3 ot 3 1 O =K [l 25
“TEAEAE R AR AL T A0 B X 37 19 5C F AR R A4 R 24 fn itk i A [R) 2898 1) 5 5
T, R BOREE E S, (2 ) X I AN & R 58 26k Z M N 2, T2

* Alon Harel, 1957 44E , LA (35 BR BSOS B (AR R 2224 B0, AR FE R S B 1 1, A 29388
K+ P25 BHR L K2 WA B R A8 2R 2 U o) B4 ; CH BEAHOA B A A 5 P8 ) (Jerusalem
Review of Legal Studies) &7 (0 BI7n 3 Sk ; EEHFIT TR (D4R N BOARH 2 G By
4% . A<M Martin P. Golding and William A. Edmundson( ed. ), Philosophy of Law and Legal
Theory, Blackwell Publishing, 2005, Chapter13, %4, J53C i AL 1IF SCHP UH/INME SARE# |
AR RN TR, FAESORSE— 1 B, B AE BRI AR h , S4F -G v SO 1 B 132 0 1B 2 AR SCHY
RS, AR R AU I S R

o SRFEAN, T AROR2EFR B 5T 0 2012 SRARERFFT A= .
ok A0, EHARRE B TE S L 2011 LRI AE
[ 1) Joel Feinberg, The nature and value of rights, Journal of Value Inquiry 4, 1970, p.243.
[2] Joseph Raz, The Morality of Freedom, Clarendon Press, 1986, p. 166.
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IR 2530 0 A A T3 A1 K ) 0 S A B B L TR O

AU B AT B2 (A ) 7EAT AR B3 o 5 e 5 3L
F (TR R EMEEOA) MR S B R R .~ PR AL R 25K
BV S B o 3 2 TR e AR A O B A B 3, 0 0 0 2 S 45 59
B R T 5 R A e

SRR R TR R 2R SRR AR — 4 BT R, X F T
SRR T /A 3125 52 T R (public good or utilitarian ) (5% 1, 13— 4~ A4
AR A 45 ) T 5 4R 4 24 SR A S50 A8 0 7 T AR A 6 A 0 S
HERIAG2 , EORR— A AR RURI BV — R B R E R R TR . AR
A ARIEATHFR BB AR R 5 BRI A 532 R 050 i SR AR &
5 M5 50 OB 3R A S S 0 2 A L 027 5 S 0 R
B R 5 A A

SR BRI (R 28 B4 T S SE T B O B 5 R HHLME RO R . AR
AT E AU SRALR 175 BB SR A1 B AR )

VR S BERR S TR A7 15— A e — B0 BRAE 7 LA 2540 BRI R 5 00 R IR o
FURIAT ISR A #5002 56 2 vk LU 525 0 5 AR T B 2 0, B
AR R 2 32240 7 3255 5 SR T 1SR 0 BE 10, 0K B8 o B FROA I BRUAT 5 KR
T LSR8 48 4 R 2 Al A1 7R 9 1 225 AR T S AR 1 , TR ok 25
XA A B, AU ARV (AL E 7 58 T B i SO o, 5 98 T 24
FRE BRSO R . AT LR, A — A — BB,
BAB — A B IR IR SRR B3 50 TRIR] E 0T O 3 — A5
RAE R 3

X TR AR O — T RO . SRR BRI R
B AT HEHE 3 LB THAA C R AU A9 BE . B T R i U ARSI A
)5 T , R 5 R A SR 10 S0 T, T ik 2 e — o A 7 25
HHE 955 T A0 AT 21 14 ROBO I B 00 6T B R M

AR 5 R PTRRAY « 55— WB AT AR GO I , 55 — W84 S AR i it
e A B A T A A I R o A SRR B

(3] Wesley Newcomb Hohfeld, Fundamental Legal Conceptions as Applied in Judicial Reasoning, Walter
Wheeler Cook(ed. ), Yale University Press, 1919, p.35. H. J. McCloskey, Rights, Philosophical
Quarterly 15, 1965, p. 119. Shelly Kagan, Normative Ethics, Westview Press, 1998, p. 170. L. W.
Sumner, The Moral Foundations of Rights, Clarendon Press, 1987, p.9.
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FRBIF FEAR B 1 5 - ) 9 1E =X sl 8 5 4 SR 4 SE2 S5 R ASOR S o 4 1 v
R LA E Z N . R 05— 43 BEO TR 5 X BRI 4938 88 5 F AT 4 G
TR - BAEREA R . 5 4 B LABURI BT O 47 14 PR 28 S 2 5l 40 5 LA B
P AR B9 e FE B S FI ) 23 B¢ (the choice and the interest theory ) iX ¥ 4> #H H. 3¢
FHEEHEEMIANEN S BRXED), X PR EZH TR, 8 =085
BORIAESE PRt 2 vh AU 55K 0, JUHOR BN B A R AL R .

SCE S AU RARITEEEREE T A E ] . S — B R AR 5
TR URAE 19300 2 B Bl 0 3 — () 0, — oo 3 ok %) WU 0 87 2 R ST AT B (R B
b B3R TA AR A B U5 T B R A L, 3 S (B S BC B LR BT R4 4
T B FOASUR 4 ™ 4 4% (stringency ) o 55 — 43 Bt 8 X AR B8 B HEF : DA R 3 AR
Fig R T A B F R J7 4k (individualistic , masculine , and Western ) ,
XPECT Ak 9 LT .

— WFHER:BE KRN NE

(—)RA W Z4% . FEREBOSITER

PRI 2R H WAL HE— A A DB AR N . B, X BUR] 4 SR
ARACAXS X FEAA—TA] LAXF 5T B M AH] " A—AUF = A #F (right - hold-
PFRAAR ZH &, BFRA AR W 52K, B— R &k —2 (B AU fY)
X 55 & HH 3 (duty - holder) , 5REA BUF B9 AAHXT R . X——HUF| ) P 25 |
BARIRXTH A0, Wl &, B A 5TE T AR R, AR 247 0, S E ¥ A
AR 247 R .

FEIEREM 2 MR AR B A AR Rk, RE R LB RRAHM, B HE
HIAE, XEARRRRRTHPERSCT#E EARE L) EIERENE
R AT A X X A ROR]” 6 PR A [E] 9 B LR TR Y A B

L. 3R (claim rights) : “ A X X A EH]” FIKRE K B X A 7k — I L
55 B UL, A X T X B T XS RME B BRI ER(RIEEIER
TR PRI ) B B TR 55 (AR —— AR 18 0 BEL A% XSS B A AT 0, [R) st the 3k
BB L5 —h—E AT R LMEHE X 528,

2. A MALCRAL) [liberty rights(privileges) | :“ A X X ZEAHAUH]” Ik E A X
R I R B(SCE AR A) AAIAE R X L5, MAH, &N A ZH N X
AR S SRt , A A AUH], EARE WS B, BCE AR AT T2 #E X M 3e 8

er)

(4] Wesley Newcomb Hohfeld, Fundamental Legal Conceptions as Applied in Judicial Reasoning, In
Walter Wheeler Cook(ed. ), Yale University Press, 1919, p. 35.



6 EEFBM(ELSE)

SAEAET 55 . “FRERIY H i (Naked liberties) ", BIAR #4497 19 @ i, AU 8
i th B B RS T A BORIAAR], 7E ARRE T AMTEZA N T A S F
gt AN 7 BUE RIS 761 B o

3. BH1(fiEH) [ powers(abilities) | :* A Xf X A AF|" EKHE A el s E—
ABEAT B LR e, DRI b T AR e A F) T A (I ) AR . B R IR TR X Al
BORIZERUA RS SRE S o BN, 7 22 ak Al BE b, AT TR AUTE i A R 3R —
TIAJR T Z P 6 A AL, bt BR 1 T ARG 2 BT AL A el o Bil4n @
i A —FANE AN A AT LA T T Ot A AR 55 HJR, SEBR B AR
RS A X AN ERITT I BLE RS il A 23] — I ST B9 SRS, st R UE, AT
B 20 A] e 22 52 B X FA AT A IS , T R T R T RE 2 OS] AR F 55
FHMEY BT BAT  SEIEAUR 1123 BSR4 7% SC 55 AT AT A 100 7=
B (R 25 A MBI STAE AN ) AN 1H8 32 — DB 29 3 3K A R AL T, LA B A
482 B LL A S04 AL BEARODGIE TR 55 1AL .

4. Bt A X X AR ERE A R UG, A X T AL ABUE — A
B (BGETE) BUR Z T REPE R “ SR 6 o 2R A T X Bh — It B(8
AT ) B9S2, R4 B (BAEAT ) WA RESAE A X X AR R S 55, st 2
Ui, B EAE ARZ B BRI AL, LAFE Y 78 1 AR E #0455 3 %,
XA SLIENLRBRIT T ENT AT RES A AU . LBV — 1T A L
KEZB|T TR HIH L. B, — I NZA KK A BB R, IB ALK
DRG0 A PR ) 208 B PR A s TERARE SR, & [R)— T Y3 A T U A Rl &
A 7 — I AN ERBOR .

EHETEOLT B AR RPER Hh A BRI 2 5h e A A TR A 0 22 ) A L B
. B, AT REBE" 588 mAC , fEEIERERER T, SR ERN . A
A RELS & o THRAESRIMAA GRS HRMA AR ZRRFIe: Ahllg
83 A R T 2O Rk (BURSE A RIK) 09 B i ; §6 52 WA AUR = 1A 5 52 i
SRAUHN E H #9728 5 20

B AR /R H 0 Hr SRAL S AR AT A SCPE Y, TR, T8 12 DA S S5 7y Tl
XEHANCARCEE L5 ) SR, B8 HE AR T AN B B4 X — X A B SC55 i RE A A
2, WU, A Brl A BRI AT 4 WX G EF, BB 9R8 & mT A
BFE . “A X X BATERAT BEWE B KT XX A A —HU 5 Wat2H A

(5] Matthew H. Kramer, Rights without trimming, In Matthew Kramer, N. E. Simmonds, and Hillel
Steiner(eds. ) ,A Debate over Rights. Philosophical Inquiries,Clarendon Press, 1998, p.22.
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FR 7= A ) — 30 55 o SRR SE/RTE A AR UL A A B = AR i 55 R4tk
72 A TR AR S . R4, IR 34K A B4 19 355 (Flan : AR AR A
R 48T ) 2 75 I Ane] X AU RS FE R A A OGN OS5 (Bilan , AR E £ 2
ARAE it 1 X 55— T AT GEAS BEART AT 7= A2 ) 55 ) S 2B AT 1. B IER
TEAAUR] SC55 BE R AR B R H R AR m 0, i 16, 1 SEAUR| 355 2 B A
FEAE ), IE B A, BB SRR PR AT A BEAD FEAR AR I ELXF R RE A = AR 1 55 L0 =
& H AT A AR AT U

(=) A o K R BR AP AT 47

PR —— PR NG (BRI PR 45 216 (B 45 B8 ) [ the choice (or
will ) theory and the interest( or benefit) theory | , & H T R A X —A8, X
A [a) AT A= 3k 55— A FE 2 A ) R AN SR /RIS i 2 1, o R D 9
A FIAUR) (LA K R A = A 00 S 55 ) M S PRI IR . A, e BB 50 4
FRIE AR R T O FHRUR M REAS 7 B 5 45 5 1) 18 TR sl BOA ML A8 2 (6] B B 9 3E &% .
VEREHNEFIA) 25 BISAEMEGAESE AR B IR, X SUAE SR T 78 Sz W B 22 il 1 9 3
PETE .

WEEFIS BRI A N B EE LT BRI A 2 T LA il A 55
B A BRIt e g /N Y L PN B FE AL ('small - scale sovereign) {8 MK Fif
WA AR AT LA 8 SRR B SRR —— X R ORI ) TR A & 1 B R
GUEE &SN

TEPRIIE A AT ke G 5 8 A H AA Ty, DRI B AU R FE R T8 A AR B 3 v
AR E e o B ARSI N A, AR B HIR I I A ZATE SR AL, “ o # i A
i, BAS 55 i A\ %5 3 sl R (R A S8R AR 1 SE B SCSF AHBR R 0 A B, 2 TCEE SR 4
PREE B RGN, MEENA LR EER B B A SR R R
(protective perimeter) T [0 ) A THER“FRER B B BT, R T INF
BIBIF - A NAEE RSB DL T AT b R, IR AR 4 v R B0 A2, A AT 554>
NERA R X A R I BEL Lk X 5 X 4 (e an i o B R SRR R a R R) .
SR, QSR LR R B R — R OR BRI B i 7 IR AP NER A AT RESN T 3RS

(6] Waldron Jeremy(ed. ), Theories of Rights, Oxford University Press, 1984, p.8. L. W. Sumner,
The Moral Foundations of Rights, Clarendon Press, 1987, p.24.

[7) H. L. A. Hart, Legal rights, Essays on Bentham: Jurisprudence and Political Theory, Clarendon
Press, 1982, p. 184.

[8) Ibid, p.183.

(9) Ibid, p.172.
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BA Mz R EX T . WEARK R A AR SR P R (FEX A1
Trp B AR B BT BT R B, IR 25X A A B s A AR AT B o X AR b i
HHRSCH5 2 — etk 9 55, ERAP A BT R B e R I (R B A h. &
HANEOLT , 55 BB T4 AR 5L A i, IE A0k B ZORBURN A BUA TN
FIRM—ENGHRAPTROFIEA M. Bt fEgfFmigh A 2 h A b
FIAL IR, 10T o A BESTAE 9 “ R PP R P Ak

PERERRIS W HORE B D T AR U AL AR Sk AR A — > Y X5
BTE TRAUT A SURE AT NP ZEABR TREAU , IR ZEEN S, X
AEOS PR HEH S FE S A B R . SORA R BT R P B9 e 6 el =0 2 AL AR (1) AR
A T LU A H BT S B 055 5 (2) AURI B A 2 AT LU 55 B i AT 3
AT (3) 25 7] 249 58 52 BN, BRI =45 3 AT LA 3 9 G0 B i 24 3 09 5 2 38
f£ 100

PEREBE R T A ARURIH B R ME RN SRR A R EEAt . @ A
RS, AT AR UEZE ., AR ARE AMEE L, AASR
IAF R B AR B R 1T 75 A B 1R B9, IR FE BB Rl B A8 AR =4 AU
MISSH . SRT, EHE S 4R A 492 — R4 51 B0 18 78 L A9 P A —— X Fh R A 9 9
2 B PR AR I D)

SR, P AR R R R IR X Rl B A R 5| ) Y T PR A R T S EGX — AR B
Wk IR o HEsh R MG & R B BOG LM Tk, LR T R S e v
PRI IR AR . PRI, DR HE B RE 0 AU 75 SR Bt — Fya Xt AR e, 1]
an,3X — BRI R REAR R —SE MBEE: b UF T RE S RE BRI <5 B9 AR —— B R RE B 3F
AIAUR o B ELKORI R B 2, AR LE kR BT 2 T RO ZEA O O 4P, il = X A i F B e
AT 25 I DR AP I A B AR 2231, A B , e A X Y0 ) £ —— 3 A 7=
0] ASCFE A 25 , ANREOAERCR] 12) PR PR R R BB T JE17 M BE h A——
), AL R e IR A LARUR] L13) Btk 2 4, ik B BEE L T 26 TR

(10) Ibid, pp. 183 —184.

(11) Matthew H. Kramer, Rights without trimming, In Matthew Kramer, N. E. Simmonds, and Hillel
Steiner( eds. ) , A Debate Over Rights: Philosophical Inquiries, Clarendon Press, 1998, p. 75. L.
W. Sumner, The Moral Foundations of Rights, Clarendon Press, 1987, p. 47.

(12) Neil MacCormick, Rights in legislation, In P. M. S. Hacker and J. Raz(eds. ), Law, Morality and
Society: Essays in Honour of H. L. A. Hart, Clarendon Press, 1977, pp. 197 —199.

(13) Matthew H. Kramer, Do animals and dead people have legal rights?, Canadian Journal of Law and
Jurisprudence 14, 2001, p. 29.
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B TR SR FEAZ R E 89 B s 5 SR 5 19 B i B R A s 3
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TIAER BT R s SR T FE B ERE o , BUR B0 SCBR 4L UAR 3ZE B T B e AU (14
BeJa PR EE ROBUA B -5 4 sh & R I BOR LA 22 (B 77 7E 8 A A B 938 43
VERRERIE P a8 69 B H T AR A A RE R EE AL, B, AR B Rk
ARG L HHE R RG] T E U5 (ER , 72 PR R 0 00 5, 33X b 3 25 4
REFF—TABIBH

) 2 FRIE 19 W DR ACHTE TR 4P A4 (—28) BUF = H FRF 25 X —
S IEAUR F R A 32 B AR B L 1 5 Hh 3 AR 524 3 O T AR 32 45 4 i Ao
BRI A 3 32 B0l 0T B BRIP P R0 SR Y 55 I ORAP 3 5 B R T AR
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GRHLAL, BRUIEZ AN, P i S RAP BERE AU PR R AT AT LAGR BEA4S A F) 5 49 SE 3R,
X A5 R R P TE Ut I BT L o PR, ) 4 BRI AR B R AP VS R S R Tz
T Lt T LA AR T S8 2 SR 5 ) 7 A s Bt 22 4, L 25 T8 A O, LB
A AR, R R AR AR R A S A 9 R RE AR A R R = A AR

— B0 0 ) 2 BRIE T 5K A AR R & R At A 55 SR TAE 32 43
#7071 RIS B A AR, E 2L EE L AR RS LMBIE

B — AU 3 AN A SR Mo A At A L G4 59 55 HR 3R] IR A2 S Y 1
I . WARIRMEAT T F AW 7 AT X 8 B9 WA 7 3 B 1 3 5%, AR A B I TR
WA 7= A R AR A, SR AT B R 0 6 B W 7= ZE AU, PR R AT G 7= AR 3R )
R T— e 18

(14) Carl Wellman, A Theory of Rights: Persons Under Laws, Institutions and Morals, Rowman and Al-
lanheld, 1985, p. 75.

(15) Rudolph von Jhering, The Struggle for Law, 2" edn. , trans. from Sth edn, John Lalor, Callaghan
and Co, 1915.

(16] L. W. Sumner, The Moral Foundations of Rights, Clarendon Press, 1987, p. 47.

(17) David Lyons, Rights, claimants and beneficiaries, In David Lyons (ed. ), Rights, Welfare, and
Mill’ s Moral Theory, Oxford University Press, 1994, p.23.

(18] David Lyons, Rights, claimants and beneficiaries, In David Lyons (ed. ), Rights, Welfare, and
Mill’ s Moral Theory, Oxford University Press, 1994, p.27. Joseph Raz, The Morality of Freedom,
Clarendon Press, 1986, p. 180.
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1] B33 B ) 0 T R A DG IS R P WGA B i B A A UM 2R EF—
ARLEZ 5 NJEEARFTRIR P BN G2 . BA% B9 45 BRI I 24K BUR A 25 BR S 7E T3
ST 09 52 2 A () 90 BB 22 P, 3 2652 25 A 4 0] 25 Rt o S 55 4 H g 21

AR H KM C 2232 ) T HER), B A AR AN 0 Al A s S22
[ B HH BRAE H M FETERAT 4 OF B H B—RA M E R . 55— Rl BUR AR
A B R AR A 45 A 7 43 0 B ek R At A PR e T £ 4E S5 B AR B A
FATV el o, Fh T B £ 0 B 28 R E S5 B9 B R FE B0, SR S5 B RROR
AR T i e 52 SR R AL B TR K

SR IX 4 AR 2552 4 5 rh PR IE L I I AR 2 A & 00 22 a0 AR B TR ME, 1)

(19) Joseph Raz, The Morality of Freedom, Clarendon Press, 1986, pp. 166, 176 —180.

[20) Matthew H. Kramer, Do animals and dead people have legal rights?, Canadian Journal of Law and
Jurisprudence 14, 2001, pp.32 -33.
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