RARTE 2

@ FEBEAFH MR



AT &

@ TEBEKE YT

2013 - 4L3R



EBEMmGME (CIP) HiF

VERE MR S MAEMIR / BATEE. — bR P EBREREHK
#t, 2013.8

ISBN 978-7-5620-4996-8

[. @ 0. OX M. OWEfEFAE —ERIETY R V.
(DDY0-055

rf [ R A B R CTPEE % 7 (2013) 552079285

$ & R RRIE T 69 AR AR, FATINGTIAOJIEYUYANDEHEFAXINGYANJIU
HARA T & B Bk K F AR (bR TR R & L85 25 F)

JL7 100088 1544 8034 o048 wRE4 A5 100088

R 44 zhengfadch®126. com

http: //www. cuplpress. com (F%5%: P EHik K ¥ HR4)

(010) 58908586 (454 %) 58908285 (44 F) 58908334 (R IK-3F)
& D B 4L BREP R )

U 3 880mm x 1230mm 32 A 10.875 P2k 250 FF
B A 201348 A% 1pa 201358 A% 1 KA

5 2 ISBN 978-7-5620-4996-8/D + 4956

E 0 36. 00 7T

=] A5 1. BRARFIA, BRER.

2 AR BEFMA, bR TR,



*CFE -1

ERECFRBFTNETFFAAEANF AR ER, #
RAXFAENNEELAR T MEREE BB RN HE—F
Tk, GELE, AEMREEMAEEEA DR TAERR
TESFHEN, FEEEHENALETWEZARAT L, 4
FRXEFRGEN, MENTRIRNET, LEELWE
B UGN —REELAMUARE, SERAE O RFEE 5
RUKFRNRKRERL—, EHRHBL LT, REEH
LR i

RERNREZIARET, CEAT YN T %A o ¥
RAXFAXRENBEEZBNLHHXETAER, £L4RE
MARZREN, BEEETHENFRER, RABA¥ TN
EANFR, FRTEERBETNALRR, AEREE
REBLFRFRANRAMEE, L£TEHBLNE HFHB
K, tEeAMFHNHXEL, HAEEE U EBESEH
o BRETFHEERLABREFXEAEAM, FAANAE
BELEUMATURREEFRUMRBRANE, RREERF
NERERLEANE, BTEBRAETFETH A, —HE,
“BERFREBELAREETF REARELWNEY, LIHEE
HEEFAMULIAY, EARFE. EF. AE., KELE
Ak, BEFFEEXH TR, B, XETEEHRFTLA



$2- EERBBSHGAMAT €0

AEAEEYE, RAAEN A EZLBRNA GRS ERENE
EEETE
BINGHNXETHELFHBEOBQSE “X&” fn “H#
e —MARTAE, KERNDHNEE, TEERTN
RERITREMFRNEMZ L, FERBOTHNFRFHT
AZRET, BB YFAURMRSEX%REFELESH,
FEHAFEAMMARLEARENTHERRR, TREAH
BRUFAREUNRRILEALZRERNACES. XRHHA,
BNELHNER R ECRBIAREERABITA, THRE
HEEHRANE2BEXFALENL, ZFEREAFARN
F,AONEREEEENELE, TREMAEE, FHFE
ARERARTANGERR —RR, AN TEHEARES
e c AP0
LHREZHEFFNARY LR, TRREEXER. &
LE¥RARETFRAEEXRE, HARSEFEMBXEHRK
Rk, BMAERFRBUTEET R, ARAE L EZF 4
BEVHAN, TREANFACERFER, #AFERE
A¥EFRRE, WAREREFETT -k, FHEAS
B, Rt XEBANEETFRE, HFEMET EZEETFHAH
REM, AWHE IR XL AREE, ZATERALELHRNA
TR, FEMXMAEN T EAR ¥ L 5K
BAR, GEEFARRUNEERIT, FEMEHELINE,"
BREX, E#—F", AFAFRNER LHHE S TR,

B3
THRYFERFETKRE



oo E -3

REBETTRMRANEIFRI NN EEHNRTH. 3
ERBEENS SN ERWRE, FEL RS AR AMAY
BEWETEARN. ST EAABIRNTHIA, KEBN
DHHWHEAED, HASMEANE T ETNEANELR, £
NEBUEURRE LA EABEE, FEARAEN = ALEA
B, 2 RERNBETHEBARMERBIE N B REL
—H,

AEEPANE, FAUTHERE B4, JEHLLH,
AR BN EL RS AR A AN R EXRZINES
EREEWANL RN, AR AEARTEENETANA
B, F—ERBERABEERESENY, NEAS R EE
B, FRIAR, AENERFTEURKE NS, FEREFL
HHAHGSUR YN AR RABHLANEE, HERK]
XEFERBHE, AN, 55 EEHEANERLAEH
RAKRKY, sEABREEFEAACERMEUE, 254
AR EEEAE AR LA RN, EBAR TEARE
RS E AR,

G ERXTHEAMBEENENELRAE, MEEN
EIUFRNAEAEL, PF AT EEEANEIRES, 4
EMARFE., FRBF, LA, HMEsAm L5 &,



“4- FERRBSNESEMNR €0

BRAFREEN TV AL EAARBAR S AR
Yoo FHREN, BBYWEEER T AR M E L%y
BAKZRWN, ERNFRXESNER, 4EREHD S
EAAWELY, AR AR G O E LA ARA L
AWE %,

E-ERATHEARETHEALRARAL, AEEA
ERBFEMMEES, M EvaANERRES, 4
£ OOKET K. CRWT K%, CRAT . AL
“EI EHUR CHMET ke, BATE CExY” AE.
BFHEHPERES AT ERE RS RN ERE, FX
AU, AELERERA AU EANERAE, ELLK
BRERHAERFEE TR — TS EANGE, LR, LE5E
BN EERIEALEAN BT ENARE .

ENERATHERBETNAREARTR, AEAR
THBFANMEES, BRANEEHEYTLRBERF
BAMR, #HEEAELROAEHEN, e AREY T
HoBRANABRN TN, TENFAZACRREAES
WAE, FEARBIRELY “HT" YEANALEFR
M, “SERRBEE", “BTHOTFH” ARETEEZEH
A, $AZLLAFRIRNAEH.,

EAEXBEEARNE R EAM IR NG — I, 5
TARETH Y HBBEN, HHERERKE LR L #RE K.
BRI EN = AEXEN LR AR LY=L T A% — .
BEABEEERBLOEY, EEAAARTAANEED
UEARFERER, EAEARHEHENEE FARER
BE, AT VAL HRERAEA PR TR RBEAR MY
29,



oo E -5

FREXZZFERABET LN THRESSEN, HEY
ERNARAEME R EWAGARIRZ Y, AETEXE
MEZEWEEAAZY, BREEEEABFX=KEN,
XY ABBEHLEATE, AT EZEHFET AN MU
Lk

BRBARGETRBNBC AR, WEEEN & ERESH
BEWAT Rk, BLENALETNEA., TURREFWE
RURA2ARERETWNER, WEERABSEHN S 1,
RHLBALEZERARNE = AR Lo E AR, HHK
REERMETWAENE, IRERBIERHET TR Eq,



(6 EERRBSHNESEMUHAR €0

The study of courtroom discourse should occupy an important po-
sition in legal study. An acquisition of the legitimacy of courtroom me-
diation system need investigate the judges’ use of language in the
whole mediating process. Judges as actors of the mediating process,
according to the Habermas’s relevant theory, obtain their legiﬁmacy
through an objective truth, a subjective truthfulness, and a normative
rightness of their language use. The three basic principles of courtroom
mediation system and validity claims under the arrival of consensus
are continuums of discourse in mediation legislation.

The paper consists of six chapters, foreword and conclusion
parts. The Foreword part demonstrates that the tense between fact and
legitimacy in judicial process needs a deep investigation of the legiti-
macy of judges’ action, especially their discourse action in the medi-
ating process.

Chapter 1 concerns the courtroom mediation discourse and its le-
gitimacy, mainly introducing reasons to the choice of this theme, its
status quo, content and methodology, followed with one conclusive
comment. The various advantages of courtroom mediation and nowa-
days the construction of a harmonious society make the necessity of fo-

cusing on courtroom mediation system, and the close relationship be-
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tween law and language and its status quo reflect the important and
urgent need of a study on courtroom mediation discourse. Judges’ lan-
guage use and its legitimacy in the mediating process decide the legiti-
macy of the whole courtroom mediation system.

Chapter 2 focuses on the study of the objective truth of judges’
mediation discourse, introduces the relevant theory, analyzes the dif-
ferent strategies used in mediation, such as concept clarification, pre-
supposition clarification, fact recognition, vague and matter — of — fact
strategies, and investigates judges’ attitudes and standpoints through
giving examples. Data shows that judges use different strategies to help
parties arrive at the agreement, but it should meet the truth of their
speech acts, while not replace the party’s opinions with their own
judgment on the case fact itself.

Chapter 3 focuses on the study of the subjective truthfulness of
judges’ mediation discourse, introduces the relevant theory, analyzes
the different strategies used in mediation, such as attitude strategy,
sympathy strategy, service strategy, politeness strategy, face strategy
and irrelevant story — telling strategy, and investigates judges’ truth-
fulness through the approaches of back —to — back mediation, theme
control and transference. Data shows that judges have intention to ex-
press their sincere attitudes to parties with contradictive results, and
on the back of truthfulness, politeness and warm — heartedness se-
cures the judges’ objective, neutral attitude and standpoint.

Chapter 4 focuses on the study of the normative rightness of jud-
ges’ mediation discourse, introduces the relevant theory, analyzes the
different schemata used in mediation, and investigates the normative

construction of courtroom mediation processes, the probability of wrong
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mediating, and the role — play of being a mediator or a judge. The real-
ity that judges often ‘beat around the bush’ tells us that the phenome-
na like ‘a judge is a judge’, ‘the judge has the final say’ occur fre-
quently, which loses the legitimacy of courtroom mediation.

Chapter 5 investigates the union between validity claims and
courtroom mediation legislation, which shows language as the medium
of communication, making courtroom mediation legislation the contin-
uum of consensus arrival and three basis principles of mediation sys-
tem. To acquire the legitimacy of courtroom mediation discourse is to
help parties concerned arrive at the consensus, to use language under
the mediation system, and to secure the realization of human rights on
the base of discursive consensus theory.

Chapter 6 provides the possible reasons and advices in courtroom
mediation legislation from the perspective of language use. The three
principles in mediation bases itself on the whole process of judgéé'
mediation, and this mediating process bases itself on the judges’
speech acts, so there is a necessity to respect and apply the three
principles extensively, and to legislate judges’ speech acts.

The Conclusion part summarizes the core content of the paper,
that is, judges as the subjects of courtroom mediating action, by using
the objective truth, the subjective truthfulness and the normative
rightness of language, help parties arrive at a mediating agreement on
the basis of the three principles of courtroom mediation system, ac-
quire the legitimacy of courtroom mediation discourse, and provide

the practical basis of courtroom mediation legislation.
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