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Abstract

In the second half of the 20" century, the world began to take on
the look of risk society. Multiplication and fragmentation became the new
characteristic of the age. And the risk of social control and integration
came into appearance. In order to confront the risk, the theories of state
tried to seek for new compromise between controlling and restricting of
power. And this led to an eclectic answer that the power should be
enhanced in some areas, otherwise it should be strictly restricted. At
the meantime, the communication between the use of power and the
demos should be intensified through modern forms, such as deliberative
democracy. The sociology also reacted to the reality of the society. It
sought to inosculate the humanistic approaches and positive approaches. And
it resulted in the Systems Theory of Luhmann and syrﬁbolic interac-
tionism. Accordingly, there came new tendencies of criminal theory.
Approaches with macro and comprehensive perspectives became
dominant. Under the backgrounds of social reality and theories, the
theory of punishment departed itself from the theory of resocialization. It
started on a new point between the theory of general deterrence and the
theory of retribution. This is the background of the gestation of the
positive general prevention. However, some of the fragments of this
theory existed even more than 100 years ago. After World War I , there
came to be positive aspects from the negative general prevention. And
then it came into a general prevention theory blended with positive and
negative aspects. At the same time, the theory of criminal law became
more and more connected with ethics. At the end of 1970s, after a long
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process of gestation, the theory of positive general prevention came into
existence finally. And it dominated the area soon after its birth.
( Chapter 1)

The essential content of the theory of positive general prevention is
to obtain, maintain and strengthen the belief of the demos on the social
norms. In a world with crimes, it insists to appease the found of the
belief of the demos on the norms. It utilizes the punishment
positively. The values of the demos play a very important role in the
process of punishment. It observes crimes with macro perspectives and
alms to maintain the effectiveness of norms. Thus, it is a genuinely
“general” theory. As a theory of punishment, it is subject to the purpose
of the protection of legal interests. It bases itself on the essential concept
of equity, and seeks to the empirical effects on the foundation of the
values of the demos. It is an all-around theory, which contains both the
empirical and normative factors. It is an open theory, which leaves space
for other practical or theoretical conclusions. ( Chapter 2)

The theory of positive general prevention is a normative theory, but
it aslo contains empirical demand. In this way formed the duality of the
theory of positive general prevention. With the role of the demos, which
combine the two layers together, it comes to the *“Sandwich-Model”.
Therefore it is very difficult to approve it impirically. But some historical
incidents and the history of social life itself have persuasively proved its
validity. The theory doesn’t offend the principle of guiltiness. On the
contrary, it comes into amalgamation with the concept of guiltiness. It
doesn’t base itself on the violation of the dignity of human beings. The
dangers companying with it can be deleted through the accurate
understanding of itself and the proper application of external controlling
system. (Chapter 3)

The theory of general prevention takes the belief of demos on the
norms as its essence. Therefore it insists macroscopically that the

application of the punishment should react to the basic values of the
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demos. The factors, which affect the necessity and the effect of positive
general prevention, consist of the quality and degree of the violation
against the legal interests, the frequency of violation and the difficulty of
the implement and prosecuting of the crime. The effect of the positive
general prevention is affected by the possibility of punishment, the art
and quantity of penalty and the apperceiving degree of the demos about
the criminal punishment. The effect is mostly affected by the frequency of
the punishment. On the contrary, the effect of the art and degree of
penalty is phasic and not so strong. ( Chapter 4)

The theory of positive general prevention can and should be put into
practice. It can be taken as the principle of criminalization and
decriminalization, of the prescribing and judging of the art and quantity
of penalty, and of the enforcement of penalty. It domains the area of
legislation. It can also play very important role by means of criminal
policy or public policy on the phase of justice and enforcement of
penalty. However, in order to protect the dignity of concrete defendant,
it should not be directly used in the concrete judgment. Through the
construction of macro-middle-micro view, the status and value of the
theory can be properly understood. In the process of enforcement, the
apperceiving degree of the demos about the criminal punishment should

be specially emphasized. ( Chapter 5)

Keywords: the theory of positive general prevention; the belief of
the demos on the norms; the principle of guiltiness; the art and degree
of punishment; the apperceiving degree of the demos about the criminal

punishment
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