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ABSTRACT

ABSTRACT

Evidence is the foundation and core of the entire proceedings of litiga-
tion. Moreover, the evidence rule, known as “the backbone of litiga-
tion” , is also the centre of the litigation system. Unfortunately, until
today, there is no unified Evidence Code or an isolated system of evi-
dence. Regulations related to the evidence system spread throughout
the three procedural laws, other related law and judicial interpreta-
tions. Since the Anti — monopoly law came into force and was imple-
mented in 2008, civil claims for damages related to Anti — Monopoly
Law have emerged. However, the evidence system based on current
civil evidence law is not capable to support those civil anti — monopoly
claims, which is demonstrated by the limitations of the evidence
styles, the inflexibility of allocation of the burden of proof and the am-
biguity of standard of proof. Because civil anti — monopoly claims are
complicated and needs professional services and the uncertainty of an-
ti —monopoly law, we need specific evidence system to support these
civil anti — monopoly claims, which should be under the structure and
rules of our current evidence system and also more creative regarding

the characteristic of anti — monopoly law. Under the situation, it is of
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great significance to carry oyt academic research on the civil anti —

monopoly evidence system.

In detail, the formation of the evidence system mainly focuses on the
classifications of evidence, the allocation of burden of proof and the

standard of proof.

Regarding the classifications of evidence in civil claims, the special
nature of civil anti — monopoly evidence can be found in normal mate-
rial evidence, documentary evidence and the economic and profes-
sional requirements of the electronic evidence. Moreover, it also can
be found in the absence of related evidence law when using expert tes-
timony and hearsays in common law. In the future, it should be con-
sidered that enlarging interpretations related to current classifications
of evidence to support the current need of civil anti — monopoly

claims.

Regarding the allocation of burden of proof, the special nature of anti —
monopoly is demonstrated in the stage of the proving of the illegality of
the monopoly behaviors. Furthermore, when using the Rule of Reason
to evaluate the monopoly behaviors, sometimes the transfer or inver-
sion of the burden of proof should also be properly considered when
proving the influence of the monopoly behaviors. Moreover, when
proving the damages and causal link, it is required to differentiate the
damages caused by the monopoly and non — monopoly reasons. The
allocation of burden of proof should ensure the possibility of judicial

remedies and the balance between both parties.

Regarding the standard of proof, it should explain that how much evi-

VI



ABSTRACT

dence we need to prove the facts, in other words how much level jud-
ges need to reach for opinion juris. Generally speaking, for those
facts to be proved, the court should implement a standard with high
probability. However, the requirements of the high probability vary in
different countries. In different types of civil anti — monopoly claims,
various requirements of standard of proof should be applied. General-
ly, the standard of proof regulating monopoly behaviors under the Per
Se_Illegality Principle should be higher than that under the principle
of rational analysis. Besides, under the Rule of Reason, when pro-
ving of the influence of competition, the standard of “preponderance
of the evidence” under common law system may be considered togeth-

er with the fundamental rule of high probability.

Supplemented institutions including the court’ s ex officio investiga-
tion of evidence, the distribution of litigation costs and the deposition
of evidence should also be considered when the anti — monopoly evi-
dence system is designed. These belong to the supplemented institu-
tions but closely related to the evidence system. Therefore, the corre-
spondence and connection between different systems should be consid-

ered in the design of evidence system.

Evidence system, as a part of the procedural legal system, should in-
teract with the substantive legal system. Substantive rules may decide
the design of the litigation system. In the alternative, the design of
evidence system can also influence the substantive rules. The tight-
ness of the standard of proof regarding anti — monopoly claims will re-

flect the degree of the implementation of anti — monopoly rules of our

VI
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country. Therefore, the design of the evidence system should be rea-
sonable and scientific, promoting the implementation of anti — monop-

oly law and ensuring the judicial remedies.

Keywords: Evidence system, Anti — Monopoly, Civil actions, Bur-
den of proof, Standard of proof
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