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ABSTRACT

Secondary environmental problems are composed of pollution
and ecological damage. In the process of both pollution and ecologi-
cal damage, situations may arise that infringe the civil rights of oth-
ers, which give rise to torts. It is appropriate that there should be
relief when such infringements occur. When violations occur, the
victim can only ensure his or her civil rights are protected only if the
offender is required to assume the tort liability. Although tort liabil-
ity for environmental pollution in the existing legislation has been
made more detailed, the tort liability for ecological damage is still
inadequate. Environmental law scholars’ study on tort liability for ec-
ological damage is still at a very early stage, while research on pol-
lution tort liability is comprehensive and in-depth. Clearly, the aca-
demic researches conducted into these two types of environmental
tort are extremely imbalanced.

Tort liability for ecological damage belongs to tort liability, the
core issues of which are the liability principles and ele-
ments. Liability principles change a lot along with the development
over time, and changes of the tort liability elements take place cor-
respondingly. The forms of tort liability in Tort Liability Law of the
People’s Republic of China differ from liability for damages in tradi-
tional civil law. They are no longer limited to damages, but also in-

" clude cessation of infringement, removal of obstruction and elimi-
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nation of danger. This has a significant impact on the constituent el-
ements of tort liability. With this legislative background, to study
the tort liability of ecological damage, we have to consider Chinese
general tort liability principles and elements.

Behavior causing ecological damage may infringe directly upon
others’ ownership or natural resources use rights, or may infringe
upon others’ personal or property interests indirectly with the envi-
ronment playing the intermediary role. The ways that ecological
damage behavior infringes civil rights of others are distinct in these
two kinds of ecological damage torts. The former is more similar to a
general property infringement, in which the behavior is directly a-
gainst the property rights and interests of others, however, the lat-
ter is much more similar to the environmental pollution tort, in
which the environment plays an intermediary role and tort behavior
is an indirect infringement of civil rights. Our existing legislation is
more concerned about the former direct infringement, holding per-
petrators bear tort liability when the victims’ ownership or natural
resources use rights have been violated. Since China’s natural re-
sources belong to the state or collectives in most cases, the way of
settling this kind of dispute of environmental tort is often by admin-
istrative remedy according to existing legislation. For the latter indi-
rect infringement, there are very few legal provisions provide for
the tort liability in a handful of laws, which are not taken seriously
or used in judicial practice because of their low legislative level,
unreasonable style arrangements, inconsistency with the Tort Lia-
bility Act, amongst many other factors. This embarrassing situation

that “illegal” judgment is more conducive to the protection of the
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victims, has appeared more than once in judicial practice. This re-
flects the urgent need for ecological damage tort liability legislation
to be improved.

Because the methods of infringing on others’ right are com-
pletely different between direct and indirect ecological damage
torts, it is necessary to research by classification. Direct ecological
damage tort, which is similar to general property infringement,
should hold the same tort liability principles and elements with gen-
eral tort. The liability elements include harmful behavior, damage
or the risk of damage, causation and fault. However, indirect eco-
logical damage tort is much more similar to pollution tort instead of
the general tort in its causation mechanism. In such cases, the cau-
sation between ecological damage behavior and the damage (or the
risk of damage) is indirect, and needs to use the environment as
an intermediary role. Because of the hidden nature of this indirect
link, people often attribute this kind of damage to “natural disas-
ters”, while ignoring the human factors. In most cases, victims
swallow their tears, and offenders are able to avoid
liability. However, though the link between those actions and the
results is not as obvious and direct as that in general torts, we can
not deny that if the tortfeasor does nothing to destroy the ecological
environment, the victim would not suffer such severe damage. No
relief is tantamount to no rights. If the victims can only blindly toler-
ate such damage, their legally entitled personal or property inter-
ests are useless. The conflict between the legislative deficiency and
the urgent need in judicial practices requires the legislators to make

laws to clearly define this type of tort liability as soon as possible,
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in order to offer legal basis for victims to get relief. In those cases of
indirect ecological damage tort, damage to the ecological environ-
ment is often accompanied with economic activities to use natural
resources, so the tortfeasor has no fault during the process of in-
fringement upon victims® civil rights. If it takes fault liability as the
liability principle, like general tort, it is almost impossible for vic-
tims to get compensation, which is obviously inconsistent with the
spirit of fairness and justice. Considering various factors comprehen-
sively, we would find it is much more reasonable to hold the no-
fault liability principle in indirect ecological damage tort. The liabil-
ity elements include harmful behavior, damage or the risk of dam-
age, and causation. Because the indirect ecological damage tort has
some characteristics, such as concealment, form diversity, and
associativity, it is very hard to judge the causal relationship be-
tween behavior and results. We have to establish a scientific and
reasonable standard of proof and allocation rules of proof’s burden.

On the basis of the differentiated analysis of the direct and in-
direct infringement of ecological damage tort should apply to differ-
ent liability principles and elements, we can consider how to offer
feasible legislative proposals for ecological damage tort liabil-
ity. Since legislation resources are limited, separate legislation does
not have the necessity and so on, it is unnecessary to enact a sepa-
rate “Ecological Damage Tort Liability Act”, however, we just
need to make additions and amendments to some articles of the ex-
isting legislation. Environmental Protection Law and Tort Liability
Act should include definite ecological damage tort liability provi-
sions, especially the Tort Liability Law should put indirect ecologi-
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cal damage tort into the section on special torts, which applies to
some special liability rules, in order to provide relief to victims
more effectively. We can choose the Mineral Resources Law as a
breakthrough from those laws related to natural resources use and
protection, to revise and improve tort liability provisions in the
process of using and exploiting mineral resources. Then, on the ba-
sis of summing up experiences of implementing this law, we can
gradually improve the ecological damage tort liability provisions in
other legislation related to natural resources.

KEY WORDS: Ecological Damage Liability Principle Li-
ability Elements Direct Ecological Damage Tort Indirect Ecologi-
cal Damage Tort
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