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Unit |

Lead-in

The legal systems of the world today are generally based on one of three

basic systems: civil law, common law and religious law, or combinations of

these. However, the legal system of each country is shaped by its unique

history and so incorporates individual variations.

Part I Reading

Common Law and Civil Law

Common law (also known as case law or precedent) is the law developed by judges
through decisions of courts and similar tribunals (as opposed to legislative statutes or executive
branch action).

A “common law system” is a legal system that gives great precedential weight to common
law, on the principle that it is unfair to treat similar facts differently on different occasions. The
body of precedent is called “common law” and it binds future decisions. In cases where the
parties disagree on what the law is, a common law court looks to past precedential decisions of
relevant courts. If a similar dispute has been resolved in the past, the court is bound to follow the
reasoning used in the prior decision ( this principle is known as stare decisis). If, however, the
courl finds that the current dispute is fundamentally distinct from all previous cases (called “a
matter of first impression” ), judges have the authority and duty to make law by creating
precedent. Thereafter, the new decision becomes precedent and will bind future courts.

In 1154, Henry Il became the first Plantagenet king. Among many achievements, Henry
institutionalized common law by creating a unified system of law “common” to the country through

incorporating and elevating local custom to the national, ending local control and peculiarities,
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eliminating arbitrary remedies and reinstating a jury system—citizens sworn on oath to investigate
reliable criminal accusations and civil claims. The jury reached its verdict through evaluating
common local knowledge, not necessarily through the presentation of evidence, a distinguishing
factor from today’s civil and criminal court systems.

Henry Il developed the practice of sending judges from his own central court to hear the
various disputes throughout the country. His judges would resolve disputes on an ad hoc basis
according to what they interpreted the customs to be. The king’s judges would then return to
London and often discuss their cases and the decisions they made with the other judges. These
decisions would be recorded and filed. In time, a rule, known as stare decisis (also commonly
known as “precedent” ) developed, whereby a judge would be bound to follow the decision of an
earlier judge; he was required to adopt the earlier judge’s interpretation of the law and apply the
same principles promulgated by that earlier judge if the two cases had similar facts to one another.
Once judges began to regard each other’s decisions to be binding precedent, the pre-Norman
system of local customs and law varying in each locality was replaced by a system that was (at
least in theory, though not always in practice) common throughout the whole country, hence the
name “common law. ”

Civil law (or civilian law) is, sometimes referred to as neo-Roman law, Romano-Germanic
law or Continental law, a legal system originating in Western Europe, intellectualized within the
framework of late Roman law, and whose most prevalent feature is that its core principles are
codified into a referable system which serves as the primary source of law. This can be contrasted
with common law systems whose intellectual framework comes from judge-made decisional law
which gives precedential authority to prior court decisions on the principle that it is unfair to treat
similar facts differently on different occasions ( doctrine of judicial precedent).

Historically, it is the group of legal ideas and systems ultimately derived from the Code of
Justinian, but heavily overlaid by Germanic, canon-law, feudal, and local practices, as well as
doctrinal strains such as natural law, codification, and legislative positivism.

Conceptually, civil law proceeds from abstractions, formulates general principles, and
distinguishes substantive rules from procedural rules. It holds case law to be secondary and
subordinate to statutory law, and the court system is usually inquisitorial, unbound by precedent,
and composed of specially trained judicial officers with a limited authority to interpret law. Juries
separate from the judges are not used, although in some cases, benches may be sat by lay judges
alongside legally-trained career judges.

Civil law is primarily contrasted with common law, which is the legal system developed first
in England, and later among English-speaking peoples of the world. Despite their differences, the
two systems are quite similar from a historical point of view. Both evolved in much the same way,
though at different paces. The Roman law underlying civil law developed mainly from customary
law that was refined with case law and legislation. Canon law further refined court procedure.
Similarly, English law, further refined by case law and legislation, developed from Norman and

Anglo-Saxon customary law. The differences of course could be concluded that (1) Roman law had
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crystallised many of its principles and mechanisms in the form of the Justinian Code, which drew

from case law, scholarly commentary, and senatorial statutes; and (2) civilian case law has

persuasive authority, not binding authority as under common law.

(791 words)

Source ; http;//en. wikipedia. org/wiki/Common-law; http://en. wikipedia. org/wiki/Civil_ law _ system
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m Words and Expressions

common law %3 1

precedent n. [ 'presadant] JEf
tribunal n. [ trar'bjunl] H:RE ; ik
executive adj. [ 1g'zekjouv ] T
legislative adj. [ 'ledzislotiv] 7%k
statute n. [ 'stetfurt] R CHE:
relevant adj. [ 'relovont] A
dispute n. [ di'spjust] ;5

. stare decisis o] 0|

. eliminate vt. [ 1'limert ] HEER ; Z40

. arbitrary adj. ['aibrtror1] MKy

. remedy n. [ 'remodr] #MZ;HifE

. verdict n. [ 'vaudikt] (F%HHR) ke
. evidence n. [ 'evidons] jiFff%

. hear vt. [hia(r)] (JEF) HH

. ad hoc adj. [ =d'hok] ¥R

. promulgate vt. [ 'promlgert] A ; KK
. framework n. [ 'frermwark | ¥ ; 4HZH
. Continental law K[ ¥

. prevalent adj. [ 'prevalont] WifTH]

. codify vt. [ 'koudifar] Hf------ i LT B

32.
33.
34.
35.
36.
37,
38.
39,
40.
41.

. source of law EEIHIR

. overlay vt. [ 'ouva'ler] 75 ; {5

. feudal adj. [ 'fju.dl] @K

. natural law H 2Rk

. codification n. [ koudifi'kerfn] 72 Hig%E
. legislative adj. [ 'ledzislotiv] 7.3

. positivism n. [ 'pazotwizom ] SZUEIS

. abstraction n. [ @b'strek[n] fili% ;554
. statutory law Jiff, St

. inquisitorial adj. [ mkwiza'to:rral] 5% [1)

1) 5 AR [ IR

jury n. [ 'dzuort] [ A

bench n. [bentf] W'H ;B E
lay judge FEHMVBH

customary law >J1{5{#s

case law |53

canon law 21k

procedure n. [ pra'sitdza(r) | FJ¥
principle n. [ 'prinsopl] JE ;{5 4%
commentary n. [ 'kamontri] PFig
senatorial adj. [ sena'tomrrol] S
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[3] Roman law: %' 5k #5762 Dhajy [ U B Dkt <7 (25 TCHT 753 4F) A IE 1453 4R %
% thaty [ KT X — I EE ST R A R

[4] Code of Justinian: 75+ T JE ¥k it $5FF i Jig afr A+ T Je — 1 F 45T F 529—565 4E5¢ 1),
ARV R R A B (T S

[5] natural law: [ 881, R —Fp X2 IES0IE XBRF 065 &0 — U0 BRI 2F UL H & A
CHEPE” 1 AMET L

[6] canon law: #2x3k, XFR “SERERL” | “SEHL" o (EMFEME Pl w L p it ® o X
FEHIEE, R i i — R R kA,

[7] Norman customary law: £ 1066 45> [ 1 [¥ (1 U5 2 AAEMR T A3 8 2 J5 it 47 1 >3 15t
Pio Bl CARBOCGE”  BEERTE SR RS L E A R R

(8] Anglo-Saxon customary law: 5 tH20 )37 5352 A\ 2Z BT BTt 4 74 21 1813

(9] stare decisis: FAE S I o 45855 G 10 725 e 7 Ak P L — 26 S5 SR 37— 10T 5k At 0
Ji , A3 Be 3 16) 9% . 9 ik e A Ab 315 1 v ) 26 35 S ik N7 8 905 B ST i 1k
JE

A0 ez

Task 1 Read the text again and answer the following questions.

What is common law system? )

What if the court finds that current dispute is fundamentally distinct from all previous cases?
Who created the common law system and when?

How did the judge decide cases in the age of Henry Il ?

How was common law established?

What is civil law system?

How was civil law system developed?

What is the position of common law in civil law system?

© XN e N

What are the main differences between common law and civil law system?

10. What does stare decisis mean?

Task 2 Identify whether the following statements are true(T) or false(F). Correct those
that are false.

1. The king’s judges traveled the country to check on the local governments, and decide disputes
following the local courts’ decisions.

2. Common law was known for it was common to the whole country, as opposed to the local law.

3. Common law was established to replace the local customary law in all parts of the country and
the royal judges would have a unified law adopted in the entire country, esp. deciding cases of
national interest.

4. In cases where the parties disagree on what the law is, a common law court looks to past

precedential decisions of relevant courts.
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. The king’s judges would then return to London and often discuss their cases and the decisions

they made with the other judges.

. In time, a rule, known as stare decisis, developed, whereby a judge would not be bound to

follow the decision of an earlier judge.

. The Roman law underlying civil law developed mainly from customary law that was refined with

case law and legislation.
In civil law system, the court system is usually inquisitorial, bound by precedent.

Despite their differences, the two systems are quite similar from a historical point of view.

10. Roman law had many of its principles and mechanisms in the form of Justinian Code, which

drew from case law.

Task 3 Fill in the blanks with proper forms of the given words and expressions.

precedent decision persuasive authority  codify judge

legal system dispute common law statute civil law

1. The American , like the English, is methodologically mainly a case law system.

2. A is the person who officially decides who is the winner of a competition.

3. Most laws of war are now in international agreements.

4. Stare decisis, the principle that similar cases should be decided according to consistent
principled rules so that they will reach similar results, lies at the heart of all
systems.

5. Some politicians fear that agreeing to the concession would set a dangerous , since it
might allow a whole range of changes to be introduced.

6. The on whether he is innocent or guilty rests with the jury.

7. They have been trying to settle the over working conditions for the last three days.

, as opposed to criminal law, is the branch of law dealing with disputes between

individuals or organizations, in which compensation may be awarded to the victim.

9. When a law is on the book, it has been formally approved and written down and can
be used in a law court.

10. Decisions in other courts are not binding but may have in that they may show a

judge trends in other jurisdictions that he may choose to follow if there is no binding law on that

subject in his own court.

Task 4 Translate the following sentences.

1.

It is important to understand that common law is the older and more traditional source of law,
and legislative power is simply a layer applied on top of the older common law foundation.
The judge was required to adopt the earlier judge’s interpretation of the law and apply the same

principles promulgated by that earlier judge if the two cases had similar facts to one another.

. The decisions of a court are binding only in a particular jurisdiction, and even within a given

_ / A
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jurisdiction, some courts have more power than others.

4. Civil law is primarily contrasted with common law, which is the legal system developed first in
England, and later among English-speaking peoples of the world.

5. The civil law takes as its major inspiration classical Roman law and in particular Justinian law ,

and further expounding and developments in the late Middle Ages under the influence of

canon.

6. WP T OO 22, h A R B R i Ty ) R A SR BOR AR Ll AR SER” 1
R BN AN [+ i S F A 1 B i K R

7. FE IR E AU AN S5 SR LA H ] LA B FR 1

8. FESEPR AR, ¥ vk 9 Bz LE BT iR i A3 2 o

9. KRKEREMEAMA E=RERZ—, WTF Dk, G AR 2 AR E %K .

10. ﬂ\ﬁfﬁfLH’JfEﬁﬁa‘Jﬂ%ﬁﬂJ%&ﬁﬂ {ESEPR b BUAE )3 1 b A TR 2 SO AL

iy
Tex B
s/ .

Equity Law

In jurisdictions following the English common law tradition, equity is the set of legal
principles that supplement strict rules of law where their application would operate harshly. In civil
legal systems, broad “general clauses” allow judges to have similar leeway in applying the code.

“

Equity is commonly said to “mitigate the rigor of common law,” allowing courts to use their
discretion and apply justice in accordance with natural law. In practice, modern equity is limited
by substantive and procedural rules, and English and Australian legal writers tend to focus on
technical aspects of equity. There are twelve “vague ethical statements” that guide the application
of equity, and an additional five can be added.

As noted below, a historical criticism of equity as it developed was that it had no fixed rules
of its own, with the Lord Chancellor occasionally judging in the main according to his own
conscience. The rules of equity later lost much of their flexibility, and from the 17th century
onwards equity was rapidly consolidated into a system of precedents much like its common law
cousin.

History

Equity was developed two or three hundred years after common law as a system to resolve
disputes where damages are not a suitable remedy and to introduce fairness into the legal system.
The distinction between “law” and “equity” is an accident of history. The law courts or “courts of
law” were the courts in England that enforced the king’s laws in medieval times. Here the king’s
judges, educated in law rather than theology, administered the universal law of the realm. This body
of law evolved on the basis of previously set precedent into what is recognized as the common law of

England. However, if changes were not quick enough, or if decisions by the judges were regarded
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as unfair, litigants could still appeal directly to the king, who, as the sovereign, was seen as the
“fount of justice” and responsible for the just treatment of his subjects. Such filings were usually
phrased in terms of throwing oneself upon the king’s mercy or conscience. Eventually, the king
began to regularly delegate the function of resolving such petitions to the Chancellor, an important
member of the king’s council. The early Chancellors were often clergymen or nobles, acting as the
king’s confessor and thereby literally as keeper of the king’s conscience. As a result of their
theological and clerical training, Chancellors were well versed in the Latin and French languages as
well as in classical Roman civil and canon law, which heavily influenced equity. Soon the
Chancery, the Crown’s secretarial department, began to resemble a judicial body and became
known as the “Court of Chancery. ”

By the 15th century, the judicial power of Chancery was recognized. Equity, as a body of
rules, varied from Chancellor to Chancellor, until the end of the 16th century. After the end of the
17th century, only lawyers were appointed to the office of Chancellor.

One area in which the Court of Chancery assumed a vital role was the enforcement of uses, a
role which the rigid framework of land law could not accommodate. This role gave rise to the basic
distinction between legal and equitable interests.

Development of equity in England

It was early provided that, in seeking to remove one who wrongfully entered another’s land
with force and arms, a person could allege disseisin (dispossession) and demand (pay for) a writ
of entry. That writ not only gave him the written right to re-enter his own land, but it also
established this right under the protection of the Crown if need be, whence its value. In 1253, to
prevent judges from inventing new writs, Parliament provided that the power to issue writs would
thereafter be transferred to judges only one writ at a time, in a “writ for right” package known as
a form of action. However, because it was limited to enumerated writs for enumerated rights and
wrongs, the writ system sometimes produced unjust results. Thus, even though the king’s Bench
might have jurisdiction over a case and might have the power to issue the perfect writ, the plaintiff
might still not have a case if there was not a single form of action combining them. Therefore,
lacking a legal remedy, the plaintiff’s only option would be petitioning the king.

People started petitioning the king for relief against unfair judgments and as the number of
petitioners rapidly grew, the king delegated the task of hearing petitions to the Lord Chancellor.
As the early Chancellors had no formal legal training, and were not guided by precedent, their
decisions were often widely diverse. However, in 1529, a lawyer, Sir Thomas More, was
appointed as Chancellor, marking the beginning of a new era. After this time, all future
Chancellors were lawyers, and from around 1557 onwards, records of proceedings in the Courts of
Chancery were kept, leading to the development of a number of equitable doctrines. Criticisms
continued , the most famous being 17th century jurist John Selden’s aphorism: “Equity is a roguish
thing: for law we have a measure, know what to trust to; equity is according tg the conscience of
him that is Chancellor, and ‘as that is larger or narrower, so is equity. ‘Tis all one as if they

should make the standard for the measure we call a foot, a Chancellor’s foot; what an uncertain
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measure would this be? One Chancellor has a long foot, another a short foot, a third an indifferent
foot: ‘tis the same thing in a Chancellor’s conscience. *”

As the law of equity developed, it began to rival and conflict with the common law. Litigants
would go “jurisdiction shopping” and often would seek an equitable injunction prohibiting the
enforcement of a common law court order. The penalty for disobeying an equitable “common
injunction” and enforcing a common law judgment was imprisonment.

The Chief Justice of the King’s Bench, Sir Edward Coke, began the practice of issuing writs
of habeas corpus that required the release of people imprisoned for contempt of chancery orders.

This tension grew to an all-time high in the Earl of Oxford’s case (1615), where a judgment
of Chief Justice Coke was allegedly obtained by fraud. The Lord Chancellor, Lord Ellesmere,
issued a common injunction out of the Chancery prohibiting the enforcement of the common law
order. The two courts became locked in a stalemate, and the matter was eventually referred to the
Attorney-General , Sir Francis Bacon. Sir Francis, by authority of King James I, upheld the use of
the common injunction and concluded that in the event of any conflict between the common law
and equity, equity would prevail. Equity’s primacy in England was later enshrined in the
Judicature Acts of the 1870s, which also served to fuse the courts of equity and the common law
(although emphatically not the systems themselves) into one unified court system.

Once equity became a body of law rather than an arbitrary exercise of conscience, there was

no reason why it needed its own courts. Consequently, the Judicature Act was established, which

is the basis of the court structure in England to this date, to ensure that there would no longer be
different procedures for seeking equitable and common law remedies. The Judicature Acts fused
only the administration of common law and equity; there is still a body of rules of equity which is
quite distinct from that of common law rules, and acts as an addition to it. Although they are
implemented by the same courts, the two branches of the law are separate. Where there is
conflict, equity still prevails.
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