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On Procurators’ Obligation of Objectiveness
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ABSTRACT

Objectiveness is a basic obligation of procura-
tors, and an important standard in judging whether
the prosecutorial power is exercised correctly or not.
Centered on the procurators’ obligation of objectiv-
eness, and based on an examination of the present
operation of prosecutorial power in our country , t_his
thesis analyzes some basic theoretical issues and
difficult practical problems. It tries to answer the
following six questions; what is procurators ’
obligation of objectiveness? What is non -
objectiveness in prosecutorial work? What are the
difficulties in carrying out the obligation of
objectiveness? Why should procurators bear the
obligation of objectiveness? What are the standards
for evaluating the objectiveness of procurators? How
to ensure the fulfillment of objectiveness?

The first part deals with the connotation,
denotation and nature of procurators’ obligation of

objectiveness. Its connotation includes not only the
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pursuit of substantive truth, but also the procurators’ obligation to
safeguard the due process and the lawful rights of the prosecuted, and the
consequences of violating such obligation. Because the procuratorial
organizations in our country are also the legal supervision organizations,
procurators also act as preators, which means their obligation of
objectiveness has a wider denotation. To prevent the obligation of
objectiveness from turning into a sheer theoretical slogan, we should make
it a statutory obligation, and implement it through principles of criminal
procedure and concrete criminal rules and regulations.

The second part deals with the non — objectiveness of procurators.
Through an examination of the present operation of prosecutorial power in
our country, the thesis points out various forms of non — objectiveness in
the exercise of prosecutorial power: partisanship, instrumentalism,
revenge, arbitrariness and distinctiveness in prosecutorial work.

The third part deals with the difficulties in carrying out the
obligation of objectiveness. In carrying out the obligation of
objectiveness, procurators are faced with psychological difficulties and
role conflicts; systematical barriers and procedural dilemmas.

The fourth part talks about the necessity of objectiveness in
practice. In a situation of intensifying legal supervision, it is especially
necessary to strengthen the procurators’ obligation of objectiveness. It is
not (_)nly helpful for the avoidance of misjudged cases, but also helpful
for the balance between the prosecutor and the prosecuted. Meanwhile,
it complies with the theory of “ intensifying legal supervision and
maintaining fairness and justice” .

The fifth part expounds the standards for evaluating the
objectiveness of procurators. Establishing standards for evaluating the
objectiveness of procurators reflects our pursuit of “visible justice”. The

new criminal procedure law has greatly intensified the function of legal
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supervision of procuratorial organizations, and a number of provisions
reveal the request for objectiveness of procurators. However, such
provisions are somewhat vague and can not be used as concrete standards
of evaluation. We must establish a set of more niche targeting and more
practical standards.

The sixth part proposes for measures to guarantee the fulfillment of
objectiveness. To carry out the obligation of objectiveness, we need
safeguards from certain systems, mechanisms and legal procedure.
Hence we must break down barriers in such aspects. First, we should
improve the Party’ s leadership of judicial work, and limit administrative
interference; second, correctly deal with the relationship between

&

“integration of procuratorial organizations” and *“ independence of
prosecutorial power” , set proper limits on the interference from higher
level units; third, restructure the judicial power, and gradually establish
jurisdiction as the core of judicial power; fourth, strengthen the
cooperation between procuratorial organizations and the police force, in
which the former should direct the latter in investigation work; fifth,
reform the current mechanism of performance appraisal; sixth, improve
legal procedures for the guarantee of the right of defense, litigious
supervision, notification of lawful rights, etc.

Criminal litigation is not the arena of the“law of the jungle”. On
the contrary, it is the fair game of truth - finding between the
prosecutors on behalf of the state and the accused as individuals. To

“

safeguard the fairness and justice of the “game”, relevant “rules of
game” must be established. The objective obligations of the prosecutors
are to protect the procedural justice and the important rules indispensable
for safeguarding the substantive truth. It reflects the state’ s care for the
rights of the suspect and the accused and the constraints on prosecutorial

power. The prosecutors shall fulfill the objective obligations.
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Furthermore, since Chinese prosecutorial power has the function of legal
supervision, the Chinese prosecutors shall assume objective obligations
heavier than foreign counterparts. However, due to the limitations of
objective obligations and the limitations in respect of their
implementation in practice, such obligations are not “ panacea” for
curing the criminal judicial problems in China, nor are they the only
option to the road to the criminal judicial justice. A more fundamental
and substantive way is to promote the realization of judicial justice by
adjusting the litigation structure, optimize power allocation, strengthen
protection on right to defense and establish trial — centered principle and

the effective power restriction mechanism.
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