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Abstract

International organizations (IOs) and expansion of their functions have
become increasingly active. I0s continue to wrestle internally with when they
have immunity and how to realize it in domestic judicial proceedings. The subject
of immunity of I0s was for 30 years on the agenda of ILC as part of the study of
“relations between states and international organiozations”, but in 1992, ILC
decided to put aside the consideration of the topic. In recent years, some schol-
ars and ILC members began to rethink and call on the continous and deepgoing
study of 10 jurisdictional immunity. So this study will discuss the jurisdicitional
immunity of I0s which namely is whether I0s have immunity and how to realize
it in domestic judicial proceedings.

The study concentrates on the legality and legitimacy of IO jurisdictional
immunity and proceeds in four parts: (i) defining the existing legal sources of
10 jurisdictional immunity; (ii) exploring the functional limitations on such
immunity; (iii) analyzing the limitations on such immunity that exist via waiv-
ers of immunity; (iv) alternative dispute settlement mechanisms.

This study seeks to review 10 jurisdictional immunity thoroughly to fill in
existing gaps in scholarly attention and to assist practitioners who must regulate
I0 immunity questions via treaty or domestic legislation. To do so, this study
makes two claims. First, it argues that IO jurisdictional immunity is a restrictive
right of 10s. In doing so, it rejects as superfluous the view of scholars who insist
that I0s deserve absolute jurisdictional immunity. This study finds this restrictive
right to immunity in the need of I0s to function independently in the course of
implementing their purposes without interference from member states. This

“functional necessity test” for IO jurisdictional immunity can identify when im-
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munity is required based on whether it would maintain an 10’s independence and
protect its effective functioning. But this functional necessity for immunity is not
unlimited, even if 10s themselves might desire absolute immunity. Just as states
may be over-strict in denying 10’s jurisdictional immunity, [0 immunity itself
should be tailored to avoid overly interfering with the operation of a state’s legal
system. Second, assuming functional necessity dictates a restrictive 10 right to
jurisdictional immunity, this study details two modes for limiting I0 immunity :
the existence of compulsory waivers of immunity and remedial arrangements for
private party claims via alternative dispute settlement mechanisms. Taken togeth-
er, 10 functional immunity, compulsory waivers of immunity, and alternative
dispute settlement mechanisms all provide an immunity regime that will protect
the effective functioning of I0s without causing unreasonable damage to the sov-
ereignty of states. The restriction and balance of 10 jurisdictional immunity con-
nect mutually and influence each other. The restriction of 10 jurisdictional immu-
nity is useful and helpful to realize the balance of 10 jurisdicyional immunity
which is the reason and result to restrict the IO jurisdictional immunity.

This study tries to complete the three points below with the greatest efforts.
The first one is that the theory establishes on the rich practical basis. The study
uses plenty of judicial cases to discuss and prove the topic. The international and
domestic courts have decided or given advisory opinions in many cases con-
cerned. There are at least 158 cases to be used in this study. These cases are im-
portant to make the discussion to be more empirical, to get more practical sup-
port and stronger conviction. In this study there are more than 161 international
organizations to be discussed including the main inter-governmetal organizations
of the world with global and regional, universal and professional, political and
economic characters. The system of United Nations is the main subject of the
study, simutaniously the study also gives consideration to other types of interna-
tional organizations. So it makes the focal points stand out and respects the uni-
versal and representative characters of the subjects at the same time.

The second one is that there are several theoretical innovations which reflect
in two aspects. On the one hand, the scholars usually just discussed the nature

of jurisdictional immunity of I0s through the comparison between sovereign im-
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munity and jurisdictional immunity of IOs or through the necessity of human
rights protection. The former ignored the differences of states and 10s as subjets
of international law. The latter is necessary but not enough reason. But this study
analyzes the issue from two aspects which are functional restriction namely theo-
retical restriction and waiver of immunity namely institutional restriction. So the
logic seems to be more rigorous and the conclusion appears to be more persua-
sive. On the other hand, this study analyzes, expounds and proves firstly or rel-
atively earlier some concrete questions of jusirisdictional immunity of I0s. The
four points which mention below reflect this character. Firstly the study expounds
and proves customary international law as the legal sources of jurisdictional im-
munity of I0s from several aspects which include academic expressions, stand
of IOs, treaties and agreements, domestic legislation and justice except interna-
tional treaties and domestic legislations concerned. It will be helpful to improve
the theoretical recognition of this question. Secondly when discussing functional
necessity as the main theoretical basis of jurisdictional immunity of IOs, this
study claims that functional necessity is the criterion to decide the scope of juris-
dictional immunity of I0s. It is a restrictive criterion. This study takes the lead in
discussing the question that the doctrine of functional necessity is how to decide
the scope of holders of jurisdictional immunity of I0s and their acts in practice.
It will play the active function to make clear the practical situation of jurisdic- -
tional immunity of 10s, to guide member states to respect the right of jurisdic-
tional immunity of I0s, to lead IOs to exercise their jurisdictional immunity cor-
rectly, and also to eliminate some innate opinions of scholars about the vague-
ness and uncertainty of the doctrine of functional necessity. Thirdly the study dis-
cusses comprehensively and thoroughly the waiver of immunity of 10s from theo-
retical basis, scope, criteria and methods to waive it in the huge context of na-
ture of jurisdictional immunity of I0s and relations between member states and
IOs first of all. It will provide with some reference value for the lawyers both in
academy and practice to recognize the theory and practice of jurisdictional immu-
nity of 10s. Fourthly when discussing the dispute settlement mechanisms as bal-
ance regime of jurisdictional immunity of I0s, this study makes its first venture

to bring the institutions of ombudsman and inspection panel of international fi-
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nancial organizations into the dispute settlement mechanisms of jurisdictional im-
munity of IOs. It enriches the methods and perfects the system of dispute settle-
ment concerning jurisdictional immunity of 10s. And this study claims that do-
mestic courts should play some roles in the resolution of employment and other
private disputes in conditioned situation. Usually it is regarded that jurisdictional
immunity of 10s is just for I0s to escape from adjudication of national courts, so
jurisdictional immunity of 10s and jurisdiction of national courts are conflicted
mutually. But this study claims that the development of roles of domestic courts
is contributive for I0s to function well and realize their purposes in given condi-
tions.

The third one is that this study tries to use footnotes correctly and bring
them into full play. It’s really valuable to emphasize this point in present China
although perhaps it’s not a question any more in western countries. The footnotes
absorb almost all the illustrative, supplemental, introductory and auxiliary con-
tents and materials of the study. This makes the main text precise, the discus-
sion focal, the structure reasonable and the emphasis stand out. So all the foot-
notes occupy relatively big space and form the indispensable part of this study

with the main text.

Key words: International Organizations (10s); Jurisdictional Immunity

of I0s; Restriction and Balance
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