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The Individual's Rights in
Criminal Justice in China

YANG Yuguan*
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1 The Individuals’ rights in China’s Criminal Justice

2 Comparison of the Rights of the Accused in China and that of the International

Standards

3 Improving Individuals’ Rights in Criminal Justice in China

Abstract: This paper contains two parts. Part one makes an introduction on

China’s criminal procedure law, especially the participants of criminal justice, including

the main functions of organizations; part two introduces the individual’s rights in China’s

criminal justice. The paper makes a comparative study of the individual’s rights in China

and those contained in the international standards, points out the gaps between them,

* Professor of Law, China University of Political Science and Law.
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analyses the amendments of China’s Criminal Procedure Law 2012 in improving individ-
ual’s rights in criminal justice. The paper provides the readers a profile of individual's
rights in criminal justice of present and in the coming future ( The revised China’s Crimi-
nal Procedure Law will be effective in 2013 ) and helps them to have a basic understand-
ing of China’s criminal justice and the individual’s rights concerned.

Key words: China, criminal justice, individual's rights, international standards,

amendments of the Criminal Procedure Law 2012

Criminal procedure law of China is mainly composed of the criminal procedure code
(CRIMINAL PROCEDURE LAW OF THE PEOPLE'S REPUBLIC OF CHINA) and
some relevant judicial explanations promulgated by legislative body, the Supreme Court
and the Supreme Procuratorate.

Criminal procedure code of the PRC, which contains 225 articles (the new law
contains 290 articles, hereafter refers as the new law), was adopted by the National
People’s Congress in July, 1979, revised in March, 1996, and revised again in March
2012. Judicial explanations are promulgated every now and then to enforce criminal

procedure law if necessary.

I Introduction to China's Criminal Procedure law

This part is a general introduction about China’s Criminal procedure, including the

organizations, participants and the criminal proceedings.
1 Organizations in Criminal Justice

1.1 The Court

Courts in China are called the people’s courts. There are four levels of courts, i. e.
basic (local) people’s courts; intermediate people’s courts; high people’s courts, and
the Supreme People’s Court. The levels are the same as that of administration. China
has about 2200 counties, 340 districts, and 23 provinces, 5 autonomous regions and 4
municipalities and 2 special administrative regions, i. e. Hong Kong and Macao. Except

Taiwan, Hong Kong and Macao, generally speaking, each county has one people’s
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court, each district has an intermediate court, each province, autonomous region and
municipality has one high court, and the whole nation has one Supreme Court. Besides
this, there are some special courts, such as the marine courts and military courts.

Each court consists of several divisions. Courts at different levels may have differ-
ent divisions, however, every court, except for the special court, must has the basic di-
visions, such as criminal division, civil division, economic division and administrative
division.

Criminal justice in China, both the defendant and the prosecutor have the right to
appeal against the judgment of the trial court. However, there is no such court as appel-
late court in China to hear appeal. A court at any level can be the trial court, and any
court except the basic court (local court) can hear appeal cases.

1.2 The Procuratorate

In China, the power of public prosecution belongs to the organization called the
People’s Procuratorate. The People’s Procuratorate, besides prosecution, have other im-
portant functions, such as issuing arrest warrant, supervising the criminal proceedings at
any stage. The structure of the people’s procuratorate is the same as that of the people’s
courts. Therefore, people’s procuratorates are organized on four levels. However, the
relationship between higher procuratorate and the lower procuratorate is different from
that of courts. According to Article 5 of the Public Procurators Law, “the Supreme Peo-
ple’s Procuratorate shall exercise leadership over the work of the local People’s Procura-
torate at various levels and of the special People’s Procuratorate. The People’s Procura-
torate at higher levels shall exercise leadership over the work of the People’s Procurator-
ate at lower levels. ” By comparison, there is no such leader relationship in court sys-
tem. The relationship between the Supreme Court and local courts, the higher courts
and lower courts is that the higher one gives guidance ( guardians) to the lower one.
1.3 The Police Department

The organization in charge of policing at the central level is called the Public Secur-
ity Ministry. In each province, district and county, there is a public security bureau in
charge of policing. There is a special telephone number —“110” — receiving report,

information or complaint concerning any offences. Anyone at anywhere may use any tele-
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phone set to dial 110 free of charge to provide information on offences or ask police for
help. After receiving report, if necessary, the patrol police should arrive at the scene of
offence very soon. In each town or community there are police stations in charge of
maintaining social order and managing residence registration. A police station can ac-
cept information concerning crime, but it has no power and capacity to conduct criminal
investigation. Therefore, when a police station receives a report on offence, it should

transfer it to investigation department of public security bureau at city level.
2 Participants in Criminal Proceedings

2.1 Suspect and Defendant

A person who is suspected to commit an offence is called the suspect before he is
prosecuted by the procuratorate. After a procuratorate presents a prosecution bill to a
court, the person being charged is called a defendant.
2.2 Victim

Victim usually is a person whose rights were violated. In China, victims are not
deemed as ordinary witnesses as in western countries, but the participants of criminal

justice.
3 Criminal Proceedings

3.1 Filing a Case

Filing a case is the beginning of the criminal procedure, without which the official
or formal investigation cannot be undertaken. A case can be filed only if facts of crime
exist, and for which criminal responsibility ought to be pursued. This procedure is de-
signed to protect the innocent from the very outset of proceedings and to avoid wasting
time and judicial resources.
3.1.1 Information and Requirements

There are various resources to get the information for filing a case.

The public security organs or the procuratorate shall, upon discovering facts of
crimes or criminal suspects, file the cases for investigation within the scope of their ju-

risdiction.
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Any unit or individual, upon discovering facts of a crime or a criminal suspect,
shall have the right and duty to report the case or provide information to a public security
organ, a procuratorate or a court.

Any individual who’s personal or property rights are infringed upon shall have the
right to report to a public security organ, procuratorate or a court about the facts of the
crime or bring a complaint to it against the criminal suspect.

Any offender may surrender to the police or other law enforcement agency after
committing an offence. According to Article 67 of China’s Criminal Law, an offender,
who surrenders to the criminal justice authority, may get a lenient treatment or be ex-
empted from punishment.

3. 1.2 Proceedings

The public security organ, the procuratorate or the court shall accept all reports,
complaints and information concerning an offence. If the case does not fall under its ju-
risdiction, it shall refer the case to the competent organ and notify the person who made
the report. If the case does not fall under its jurisdiction but calls for emergency meas-
ures, it shall take emergency measures before transferring the case to the competent or-
gan.

Reports, complaints and information may be filed in writing or orally, the officer
receiving an oral report, complaint or information shall make a written record and read
to the reporter, complainant or informant. If there is no error, the person providing in-
formation shall sign or seal it.

The officer receiving the complaint or information shall clearly explain to the com-
plainant or the informant the legal responsibility that shall be incurred for making a false
accusation. However, a complaint or information that does not accord with the fact or
even a mistaken complaint shall be strictly distinguished from an intentional false accu-
sation. As long as no fabrication of facts or falsification of evidence is involved, the in-
formation provider is not responsible for the consequence of his reporting.

The public security organs, the procuratorate and the courts shall ensure the safety
of reporters, complainants and informants as well as their near relatives. If the report-

ers, complainants or informants wish not to make their names and acts of reporting,



