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Abstract

Sentencing issue is a worldwide trouble. Each country all o-
ver the world is doing its utmost to find good methods from sen-
tencing legislation and sentencing practice in order to reduce and
eliminate sentencing disparities and sentencing inconsistency,
and at the same time, to realize sentencing fairness and justice.
From the perspective of comparison, the book has chosen a typi-
cal common-law system country—the Great Britain as a reference
to discuss and analyze Chinese sentencing issues in a wide way.
By giving some deep considerations on perfect Chinese sentencing
system, it is hoped that the book will have some valuable influ-
ence on Chinese sentencing legislation, sentencing theory and
sentencing practice.

This study was carried out in two main clues; one is mani-
fest; the other is latent.

The manifest clue is about the comparative studies on sen-
tencing issues in China and the Great Britain. From all aspects of
sentencing issues, the book has given some deep discussion on
sentencing legal sources, sentencing principles, sentencing aims,
sentencing mode and sentencing procedures of two countries.
British sentencing laws are getting more and more specific. Mo-
reover, British sentencing practice have been.well instructed by
definite sentencing guidelines. In respect of sentencing aims,
British penal thinking has already combined the two main theo-

retributivism & utilitism together, which focus not only

N
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on punishment of crimes but also on rehabilitation of criminals.
As regards to sentencing principles, the British criminal law has
advocated the principle of proportionate sentencing and the prin-
ciple of respect for fundamental rights. As regards to sentencing
factors about aggravation and mitigation, British sentencing
practice has paid more attention to seriousness of the crime and
the danger of the defendant as well. In addition, they have paid
close to the plots outside the crimes. In respect of sentencing
mode and sentencing method, the British government has estab-
lished distinguished sentencing guidelines systems. Sentencing
procedure can be regarded as British distinguished feature. By
comparison, Chinese sentencing system has more and more
drawbacks, such as obscurity of sentencing laws, superficiality
of sentencing aims, lack of sentencing procedure, singleness of
sentencing mode, complication of sentencing factors; out-of-date
of sentencing methods, etc.

The latent clue is about the causes and solutions of Chinese
sentencing disparities and inconsistency, which is the aim of the
study. After comparative studies on sentencing issues of two
countries, the book has pointed out that the main cause of Chi-
nese serious sentencing disparities lies on Chinese judges’ discre-
tion. The main approaches to consistency of sentencing should be
to adopt three methods, which are “ confining discretion”,
“structuring discretion” and “checking discretion” . The book
has advocated that sentencing legislations should be specified and
diversified; seﬁtencing principles should be made clear; senten-
cing factors about aggravation and mitigation should be ration-
alized; sentencing procedure should be standardized; sentencing

methods should be scientized. The last part of the book has
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mainly discussed the enlightenment of comparative studies,
which is to change sentencing ideas and establish sentencing con-
sciousness of respect for human rights, meanwhile, to set up

sentencing guidelines systems with Chinese feature.
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cal Research, Volume XXVI, p. 7.
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repute. ”

O Aafh: “CEHNABAAAK”, H AFTHRFRLHFEM) 2003 54
28, $58~61%K,

© HMuiH. (MEpEULLRE (F), ¢F LB H LKA 1984 £
M, B B2TH,

e



PRBAAELETHE LI
S, BIAE—— T ERRADNTIEE S

FTARL BB W AT BB B K B i 2t 7 @

EEERFEFRFHEL. “BRAEREEX ML UREZ
AXEH—AEE, FIERRGEERMASARRE. BEEH,
FIEAKLRE, MH, CHREENE, BOAAERX
.70 “BT, B —3tE—— 048 R 2E A TR i JR A0 AL
5 3 K4k — B Al £ BT Attt RrPIT” .0

7 20 tH4g 70 £, BRIKGRES RRMEEFLHNENR,
HERBARKBES RPRAETITS, TR EMREGHE
AT R BTE T, MWBEESRRREZR ST 1974 V
ERIEMNEAERBENEEMRE (B (Sentencing), HT
1987 ERFENBRWHEF SN REHITE, XEFETR “B
g ssiE . BHES5X%K (sentencing disparity: causes and so-
lutions)”, &/, BMHBELHKERST 1988 FiMEHMILE
ML RS ERS, LAhnig %t 54 iR A B 7 — B0 2 a gt
5, BHBENERENERSEZEMNTR, RWEHLHRER
LT 1992 AE T AN EINE (B —BH) (Consistency
in Sentencing), YENBRM & E X B KM BMMAITRK. KME
HLNERAEZERASHBRNERENBZRASHWTEMTERA, &
LEMEEBEERNTEMRBMRERAR, BRILLS, FEEKH
ISR E. mER., RAMTSERBELAEEEENE
RATE.O MEER, BIAEENEBRAREARRELE R

O [£] AENM-CHBYN. (FEFR), BREFF, TRARIRKF
A 1991 0%, # 75 W,

@ Forst, M. L. (1982), Sentencing Reform: Experiments in Reducing Dis~
parity, Beverly Hills, California; SAGE Publications, p. 9.

© 1Ibid, p. 36. '

© FEuropean Committee on Crime Problems, Sentencing Disparities; Causes
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e



L3 LLLTTLEW -
Sit. BHEG— M BARANTEEE Gl

(Z) EREEORERENRARANEE

BRAHHAEERB LN ™E, FERAEUTILA
JiH .

L. [l —Bext M A R4t B AR

Blan, RXERFENBEIREG, F. ZREETWYHR
1600 70, FRPEABALFHRER 6 £, 4 RELRBEEHEA
WA A HIGER 6 A~ H . MK 4 RFIBMEE 12 £5.0 B, 38
TBEBERMHREMAL, M3 BEEXNSHRGNEE AR
HAFPE. XIEBRGHEEARRER T REEHBEHEEM,
HAFRWEERE, HERBRHLART, RERHEAE
MEeRBEFEALTFREMNEY . M 3 L8EAZAKM T
RE: SHBALERERN 6 NMH . 145, 14£4.0

2. AAEBNFE—RAEEBLERAF

fln, BEEATEMAZRARKBERERIRZELLH
SEMERE FUEAAEUEAT Hr . AT Bk B — B X LR A R M b A S BE
34, HEGEMEIERALEBENR 14, REHRTEPEM
34, TERBIRMHTIFT, TR P BT %, XMHBITE
HLHBER 8 4, MEGFMEIERILAFYPER 5 £, SN
TTAEBREM 12 48,0 — | —HAIPRIRE G X 300%, it WHR
TEEE, BR-NRBEBNEZHEALT.

3. ARAEEXFE—RELHERAR

F R R B PP E B £ Bt 150 R, [T 4 A S A
ARBEFRMASEAE, EREZRAENARRESE SBHA X%

O #mi. “REMAIAEHESEE”, B CGEHAR) 200058458,

Q@ HEEIH. CEMHMFE), ARERERA 2005 £i8, £ 138 R.

® xaE. “004HFMELEL”, HARM hup: //www. people. com.
en/, 2003 %8 B 54,

3



7R 3% B 0 i) R bb B W 5T
SR BRRE—— I BHERRATEEE

MBEERY, RESIREPHENR -FLNEREY, £
HECHERERL. AESREN. T0XNLEGHFAARTER
BEMMN S FYEEAEE - BRABER 14, 300EHNTFH
ARXEREEOMIZENBERBRK, w3t —RE KR
BAH 15 FREE.O

X, HEEXNBRFRAENAELZR, BRE-IFHEF, &
REEHBHERGERANEZR, BRERMELY 34E, B
BEAERA 8 4.0 T, A—-REHBMERZEMHE 145
L.

4. AN[EA BE B A [l B o A [l R 4R 4k 2K )

B &GRS RAEASR DX ANARFEN L, PERE—
. Fl—#X, EREEUNE S, WRPAFERL DR
RAR, HESFK. Fl, FAEEAEROREHEE, bH7E
FA—HHFA—HX, ZETHYHRMENY, AT EEAN
REH KRR, —MEHL 2 EREHER, —BHL 12 4F
HHEM . ©

2004 FESE T (PEIAIW) 22, MEMEURARIE
AR A AR —BIOKREATELZILFRERFTAIERE
ILTHBERART, FHEHERRE (FEARMEME)
(AR AR ORIED) 55 232 AR E A SR 3 4b 3 7 52 5% A 3 6 T
34, ZMIFE. MEALR—ME, —RFFHAHLFMIE
NEBFMRARFET LRORGH, HEERERHRE (RE) 8
232 ZZAMETIM, R 2 FWAT. XXFRERSIH. FW
Bt &mEEBOVELN RS, WA KB REMR N ERAEL

O FAERE. (LBE5EMN), TRBMALI FH, £ I0H.,

O HEH: “BHENFTLSINLAGAZTLSHN, R (b5 E4) 1989 #
%68,

O = “DNARFHGLZFAAALABRGTFAL”, & (%) 1987 &
£28,

I



