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Introduction to Contracts and Contract Law

Henry Maine concluded that “the movement of the progressive societies has
hitherto been a movement from status to contract”. Roscoe Pound once said that
“the social order rests upon the stability and predictability of conduct, of which
keeping promises is a large item”. So, what is the role of contracts in our soci~—
ety? What is the relation between the promise and the contract? What are basic
principles underlying contract law? These questions and the other selected im—

portant issues are covered in this chapter.

%é@@ Learning Objectives

In this chapter, students will learn how to:
© learn contract theories from different perspectives;
understand contracts, contract law, and basic principles thereof;

comprehend contract law from both domestic and international levels;

© 0 O

identify legal terms concerning contracts bilingually.

=2 ] 2 . .
@@@ Questions to Consider

1) What is the role of contracts in society?

2) How do we define a contract and an international business contract?

3) What are the basic principles of contract law?

4) What does contract law regulate?

5) What is the development of unified international business contracts law?

BESEEIMATEIOD i |
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Part 1 Focusing on Legal Knowledge

B— DHMATEHRLLIER

Section 1 Contract Theonies fwm %i/fmsnt .(/Deulbscﬁvu

LBHRATREIE o, BERA B RREERNARE L RITE L
MFEIZ B ER T #%— T & [l (contract), BN 3%, REKH S EEH
ERSRAMXE. ATENLFAN B MR, BERRHTT Hb—
MEEEITT R . FEREFAR W E B, BREF I AHERE
HEBITH. WEANARHEARANT XHERARE, G R MEEARE,
ZERFAR., REIITECAEEXRERXS, M2 FRGE
Bl ZEAT o, RAT FEAEX S, SR X— 4, HATAILAE
BRHWAERENG, BRETNEEERAZENRNSEAAEX
BABFEA-ANERGZFIFNR, THR-TRASHE e %
T AL FE B R R

1.1 BYHSE

History of Contract

RS E TR R AT R, EE T RIRFIREE
AN EEREANYFF - # H (Henry Maine) 78 TR A B 5 & B i QL1
B AT ML A B SRR, FE 19 A K 3 ME (T RS ) (Ancient
Law) 42 : “Y2 4 R (LA 0 3, IR — T N B R BI R A MBS .
(the movement of the progressive societies has hitherto been a movement from
status to contract)”

SR LRERT, FHR-TEENRE, — AT ZF 2R
R W% B0 B SR BOR T B 07, b5 KAVt B R B hE—
P EIRA RN X NRERS . B AN—UIAL & SR H %
BIRKBEM L FIB AR RIRGE . BEE A SCHBER AR, Xk
BBELL -~ FEFRAMMSREEBAR, A6 B AR B H
(freedom) . AX# (rights) . X % (obligations) F1 ¢ 1E (liability) & F B HRHE, K



— A4 B HBR B2 — W) 2 JC ) SR Y (unbinding) . B M 1 (free) M1 H K B9
(autonomous) ™ AVE Rt SR EA BT,

BATAT LK, “M B2 27 (from Status to Contract) ] [J7 58 &% Ay fidt
EAAESHBRATEREXEBEXERIEZH, RAXXRE R
T35 H R A 43 - 75 B 8 41 2 (feudal society) i #H B BRI , IR 2 % 1
EHE PRI RRMBEEREWER, EELITURIGHFERE N E
i EMBEERE, HENEENETHEERAERNELAHESHEL
H/EREHUE B LHRTE, e Tt HIGA S AEEBORKN, HEm
R —Fp A FRF AR (Charter) RO TE BA 45, TR T A SR B & Rk e =
THZANEEAREERBANETEZN. X, REHFMHER
HWAIFAEE, DA LUE R —FEBRRAN AR, B0, BAIMLEE
X Ja] ) (mutual) . BMERRSSIEH EH LM AELLET R T X ardH
EAXIRN ., ECEEBBEBESIM B, B LN TERERER
3K 734 (Lord Brecton)$§ Hi : “ [ £ SR 75 ks, N Mk @Em 7
HE, "Bixt, -~ BMEERAEWME, KERKAZRAAAEERSTHE
ERFISRRG A, BT, BRAEN—FRETRAMEENH S
TEHEALENET EMTMERE R SFIERL LR (network of social
interests) 455 1 R SE LA AR H 6

1.2 A%

Contract Society

Al L AR A R BAMNM S, BB — 14 E % (a bundle of contracts)
W . EEFEERSIN R, BARKEL N —fAE Xt SHNEE%
Hig, WRHSHHETHRMAARE., ©XLkF LE-MBURE %
(political philosophy), ZEi T IR ZI M 2~ JK 28

R K TR SEeA 455 R (social relationship) ) —FR7A7ERE R, BA % &
2 % (governing social relationships) ) —FH B F B, Bft 2 MAB T HE
RS EBIBA R BARdE . ARG . AT o0 AR R — AR AR 3T
AHE, ERAES HEMPBEDIRE, LUER R SRR E M
WEHBST o

B J7 I LI RE (agreement) , 736 F 2 BT 4 B8 — 22 B9 2544 LA 57 A
W) S0 B ik BRI OC R, BB A B 1 (assent) . H JE  (voluntariness) Fl H.
FI¥E (mutual beneficial) 545 5 o B AR ¥ 8 82 32 FIA Rl A9 AL 24 S B i,
XUy BTG R SR R B R 25 M A, DA KRR B AR B XL
MIEEAF 25, SEB MR L E RS, X/ ERX My  AFE A
H BB R M R K

BESE NPT EID) Ok |
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RAXRRERNLHESNRANEFAFTEAETENE 22
(complexity) FI % #8 P (universality) . 7E 75 J7 , ¥4k R R A S 28
A £ H it 56 & (relations of personal dependence)fs LL## oM THEE Y
FHAKARAMREEL MM AEESER, E—HIEA—MER
B BT R, A AMBUA A EENEZARR S, A TEM&
FHBORRIZTTAS], R SRS X R AL E ST E

1.3 RAZF

Contract Economy

HURMESRNETEEN S, RAE AT H LT (modern market e—
conomy) AR E R . B &, RABSEATHLFT ST RS
T E k2 8] B i H 1 (self-regulation of will)Fl H H 2\ IE (freedom and just)
B P28, R T T R4t £ (civil society) By ZEAAE M, MR T T Rt &M=
B,

Ik b, THEFREXMBEL FHRAZE TRMLSHEREMNE
X EHEA S, BATRASERUSMEZAKEAMEE LEFEHE
AT R, SEILE 28 5 16 3h 9 3 5 20 F (rationality and fair), FEE S MK
J&, AT HUAB RS, RACL ZH AL SR T ETEH &S,
B8R BAR 22 55 B (modern economic order) I FERE . KB|EFRATFHRER S
A1E WTO 5&FBORMHIE 5HIT, /MITTRASHTE R SHE &5
B4 E RN AR SEST, RAE I AER S5 R(state and cit-
izens) . A5 #t 2 (individuals and society) A 2 [ 15 6 22 [B] (states and states)
BESRBABRARNT N, B AN AN EAMUT L HERATF
BHR BT B AE, 4ER AT WEEA R 25, 1 B8l LLE AT A 5
R FRB RN, FFr AT ERBE R R, AT, RN
M— I e T BT S A BT B B A RIS B AURE A, Bk
THFHAEEERERERE BFEMAENZEREBE, XRTHET R
B MERERE,

1.4 BAH

Contract Culture
BESCAR AR TS , BG4t LA 8 ) (status) A AR A FEAE , B & DA R
24 (contract) W ARARRE , AR SHEME N G0 E R BAWTTLHRE,
WP E S, M B E T3 (reform and opening up) LA3K , BEE T H 2 T K
J& , N R4t 2 ##4 (construction of civil society) B\ B 24 B B K RO B Fl BE
S, ARMSERUNHAETT HERL, URAXR NP5, DABREAR
B A AR Sk G B 1 R AR



BT MBANRE T UL ALF R, ERHE &AM iEE
FER (transfer of property) B 753X, J& B R AUF] X %5 % & (creation of rights and
obligations relationship) {84 ; ZEBUR ZH , ERBRK G BN S AR MNAW ,
RAF N SEENRE; AR, BN ARBE KRG &EKE
TEIKHL ., HLAIEZ H B AR 208 R ARAAT MG .

7~ RS RAALEIUE T R AR A HIB R

(1) H Hi (freedom) . 7EFARE HIAMZERE , AMBOMER B H, BY
HENEHNEH. BERANTASH . BERAMETA A B MEGFHTT
KA. EARMS, BABREH BN AT EF) LS LR ENR
FEBOUFARRKMABFNMEEEASNE S, B AmES, ACE
A JBAT LS FABTE. BOABMTKEFHRASHES BTH
SRR, HERXRTAMMMRA BT AN AR, T ks
HERNA, P EE-MER S5 HE RSN SEETS,
ERILPFEEE 2SR STIE, HemEfELa4ERE, M4 Em
RERENZIGTEROEREZT, &KX, HEREMNSEMEZEEZLT
fo, XSRS H ESUREAEERMY R, bkt
BEZ HEBE, D ARSI EREZ 358 . D AN B0 SRR H 250055 .
MAFREFEAFMR RS EZTY K, MK, H55h
B HWiER,

(2)°F45 (equality) . 4545344 LA 3= (4ot (3 7 35 R T4 4 , 45 240 XU b
fiFE, BARAFYEAEACKRIFAMAKEN, BRI AL
AABIG b, AR SRILH . R, EAMNKTPEERYER
1, B E EEM A ML E BN ES, Bad EE K
FALH 32 2 AR 37 B9 F- %5 (equality of legal protection), 7EZyR#L4, AR
MTEM 20 TR ERERZEFE R, EmARMSE—AEMYME
it e, RARBKENMAETARNASHESRAY, BMARMHESE
—NEVB S RO SIE . BEMESILH M. HIE
1 RTEAL, T2 Bkt & 2 —~F 7 fliE #4122 (orderly and harmonious
society) o

(3)i£ 1A (rule of law), FAAL 5 P18 BAR N AECHK , AT & WA
TIXEXZEAEE N EHZERAR S ERZIENRA X EEZ
EER, IE IR F 34 23 AT Fl 25 A9 11 ¥ (expectation of fair in—
terests) \ X} A B 2% 3K 1A B (recognition of reasonable clauses) . % & [6] X 45
#BAT (performance of contract obligations) . X4 3 & Rl MI{E 5 (good faith of
valid contracts) ) RRAE M . 4L R R B AR L ALIBAL SRR 2Z 8,

BESEN T ThArTInD ok | W8
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WEARE T E LA R R R R, RAEBEEANTREBHE
E(free wil)Fd 72, BID A A BETAFRIA N EENIE, AREERE
HEEMABREMEENIE AR SSHEERNSTE BATRS A
G 53 8 LR B R A ALE BAURI AL, BREEAUH] (2
BT A ARCH) 5 E AT iS4 2 p 16 AR I B 2 Uy 2[R E
K, B EZAERE AR HTERE AT G - LEMAERDSE, A
TE R HT AN TS 0] BETE R a0 A NP5 . R, AW FERIG
W, ARSI RANERRPRET M, ERPERAEM T E :
Ho—, X AL BB AR ; =, X 4555 276 3 1) ) 24 FI AL
o, SFEANEHESHREREAE THEABMMESE L NEEEFET
LYK

(4) R 2 A 28 5 Tl 2 T 35 2 3% (market economy), “TI &5 &4
T, EROHRA M AR, FAEAR AR, A RE 8 FE M TG HAT H i
T, B R R AR IR O, TG b B AR T EN, FERKNA
1 F1F- 5§ (freedom and equality) & T 2 5 A MAB SBFTHIATR., T
B RBTARES MEL IR REZT, 5 W88 T kR A At
RG], F TR R E MG, AT B S 3EA “BE & At
R, MRS NZR T T E T MBS ARMEE (B E
HEf M 1 ) 3E [ 3R T S BC B SR IE RS ZE (g2 v AL M) .

1.5 ZAEZE ERIRAL

The Role of Contracts in Law

MAL G RO (private law) M BER UL, A VI Y HE AR S B
R AR, (RIBEZZ 5 BE T, (R b Ak 7 E R R F R M L5
IEW AFMEENEETETIREERTEEHAATERNMAG,

MAEGE 1 1 (public law) B £ BETH 5 , 7EVE %16 SCH M E R, 78 “ (24
ANRRZHETHASREM™EN X ESHAR T ARNFAEEER
ST HME— IE 2R IR S SR TH B i F G E &P B ERR AR K
BEEZUIEAEHE—Z2ONEENER F—8EARSEERL
xR A Z B B B MR R T T S At & 4

M E P (domestic law) fTH 3 £ (world legal systems/legal families) ) £
JE PR, TR At RS E Rk b, T HAt S H BT, A RESEE
BRI FETERERME R, SRR ERENEEHBR S EEXE
£, BFRBEESM %k BT [FHEEHFFIM M ke,

OB BRI AEYE 23 B, ARBIRM 1972 1,5 103 |,



M E BRI (international law)f & F& , i — 4 t4 u;,e , H PR 8 — 2T
BT MR R, (B [ [ Br 1 9 4 B & TR) 4 24 ) (UNCCISG ) R ¢ 1 B
7 =4 [A3# W] ) (the UNIDROIT principles) i i% 45— s B AR

B = SR
Seation 2 The Conczpts o/[ Contracts

HASUR, RigttSHE R MK BT RS IT AR, #8JL
?%%ﬁﬂﬁl‘ﬂﬁﬁﬁ%%lﬁ](contmct)o MAE 7= 3 43 B R I 38 AT B B IR
T RN EEHENER, FrSERLTHEMBRENRE, #
R e T o, 25 50 B PR 242836 0, 514056 32589 sl of goodls) 1
1 b5 2 (lease of house) . 1 3E b 7= 5% _A % [ (property or life insurance) . i@
5 5% ¥ (transportation of goods) .8 A 5 (employment) %45 , #BE&IT & F .
AP TTEE U, A 2R B4 (contract society) , B FF & R+ #
XEFT, WIERIFA HE K, BRE, SRMAMHLLELRESETHENZE
WA FEEEEEM,

B JIE A R L& AT A 2 AS[F] £5 Z& (legal systems or legal families) . A [7]
E R T ME X &P LT RATM B B (comparative law)BI B, i [E
BRESRMER ., BEERRBEZNERBERSERE &R, #
FIX LB, TH#E TSRS, EFRR 58 R B AARERRE T .

2.1 pE*

Chinese Law

1999 4E 3 15 H AR M A RILFE 4 [F 3 ) (The Contract Law
of the P.R.C.)%E 2 ML  “AEFTMARRVFFEEHEMARA BA K
AR Z B oL B (A I RFAF L5 K R AP (A contract in this
Law refers to an agreement establishing, modifying and terminating the civil
rights and obligations between subjects of equal footing, that is, between natural
persons, legal persons or other organizations)” It ¥ & % F Bk X X 5 HEBR X A0
HEWITE, BEeREMATHZSWEEER, MHER 78 At
AL B B 13 5% R BB

AR LA & R RE SOR ST, & 1) F 2 BA LR 4 5 T A RRAE:

(1) B F R LHEAEBRR—ZW i (agreement) o X EH )R A i
BIFRIE . AE X7 (B2 J7) Y ANTERE R U S R oh A A 24 B 4
b, HEBIRG , FEZ B AFIRRER, AT A X0 E2 B &5

BegEN EIIbATEID> O |
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