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Abstract I 1

Abstract

Nearly thirty years after the launch of China’s reform and opening-
up program, rural development remains to be China’s principal
development issue. While we are searching the ways legal studies can
contribute to the rural development, we have to revisit China’ s village
self-governance legislations (“VSGL” ). China’s VSGL, in the spirit of
the rule of law, has been in practice for about 20 years since the
enactment of the Law of Organization of Villager Committee of the P. R.
China. Which kind of VSGL values, however, shall we help to foster?
How are we to establish a theoretical system for VSGL? Fundamental
questions like these remain unanswered to date, which has prevented
China’ s VSGL from being refined. This book approaches such ways of
refinement by legal-sociological investigations and others, starting right
from questioning these fundamental values and theoretical foundations.
The aim of such refinement is to shape a VSGL system that is tailored to
China’ s realities.

This book is composed of five parts. Through an examination and
assessment of China’s VSGL realities, the Introduction clarifies
problematic issues found in the practice of rule of law, including the
incompleteness of value adoptions and the inherent deficiencies of the
theoretical legal studies in terms of system construction and methodology
development. This clarification paves the way for introducing guidelines
for a further study of VSGL.
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Chapter 1 reviews the historical development of China’s VSGL and
demonstrates the shaping of ideas and practices of the traditional VSGL
of China under the utilitarian approach to state governance, and the
developments of its democratic attributes in the modern age when
traditional practices collide and compromise with western values and
practices introduced into China. We thereby examine the impacts of
these approaches and encounters in the modern age, as well as the
corresponding conceptual developments from “governing the people” to
“government by the people” and to “governance for the people”,
especially the lights shed by theories and practices of the late Qing
Dynasty and the Republic of China period on contemporary VSGL.

Chapter 2 examines self-governance legislations of typical countries
and regions including the U. K., the U. S., Germany, Japan and
Taiwan, along the dichotomy of Continental and Anglo-American legal
traditions. A selected translation and interpretation of the articles of the
Village Law of the New York State has been included in this chapter. We
argue that the Anglo-American self-governance tradition embodied in the
belief of “Society before the State” has cast a positive influence on the
development of village self-governance (“ VSG”) thinking in countries
of the Continental legal tradition, and that VSG both derives itself from
local self-governance and contributes to the latter.

Chapter 3 begins with a report on the legal-sociological
investigations we have conducted in villages of western Zhejiang, in
which we interviewed local government officers, villager committee
members and villagers and looked into the facts and figures, bearing in
mind the relationship between China’s various VSG laws. We conclude
that China’ s existing VSGL system is a combination of “legislations” by
both the civil society and the state, while at the same time are gradually

transforming from this “legislation” by diverse authorities to legislation
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by the singular state. We then argue that the contradiction between a
utilitarian approach to state governance and an appeal to democratic
values has imbedded deficiencies in the current VSGL norms in terms of
both theoretical foundations and value propositions, and have thereby
deprived these norms a good momentum for sustained development.

Chapter 4 approaches VSG from the perspective of the philesophy of
law. We bring forth theoretical foundations and value propositions for
VSGL through an in-depth examination of the following three:
(1) fundamental (though apparently peripheral) relationships from that
between the concept of natural law and the claim of human rights, to that
between the state and the civil society, between the public sphere and
the private sphere, and between the central and local governments.
(2)origins of the self-governing practices and their relationship with
VSG. (3) fundamental issues including relationship between various
VSG laws, rights to VSG, subjects of VSG, forms of VSG, components
of VSG, as well as its supervision and remedy.

Chapter 5 concludes the efforts of the previous four chapters by
proposing alternatives to develop and refine China’s VSGL, with insights
gleaned from a field work in the western Zhejiang villages and against the
backdrop of China’s distinct realities. In doing so, we have refrained
ourselves from scrutinizing China’s VSGL realities from the single
perspective of legal studies. We argue that fundamental concepts and
principles have to be settled down for China’s VSGL practice by breaking
the pattern of existing administrative villages, before a choice of its basic
pattern and construction of the system can be undertaken in a way that is
more open and more favorable to the rights and welfare of the civil society.

Key words: village self-governance, local self-governance,

residents, state, civil society, folk law, value
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