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Abstract

There are five accusations about the crime handled only upon
complaint prescribed in the penal code of China, which only relate to
four items. But the legislation content doesn’t match the important
status of the crime handled only upon complaint. The reason why the
legislation lags behind attributes to the weak research of the theory.

Crime handled only with complaint, in contrast to crime handled
even without complaint, is classified according to prosecution condi-
tion in criminal law of continental law system. What’s the base of un-
attached existence as crime for the crime handled only upon com-
plaint? Why there are many accusations about the crime handled only
upon complaint in the western countries, but a few in our country?
Whether extending the legislation scope of the crime handled only up-
on complaint retaliate upon the doubt that the modern criminal law is
“no human ”? Could the crime handled only upon complaint become
the traditional means of decriminalization when the criminal situation
tend towards polarization? The crime handled only upon complaint
hands the power to prosecute the misdemeanors which only infringe
on the individual advantage to the individual person, which means
settling this kind of criminal dispute may adopt the other manners ex-
cept penality, but on earth what we need is the model of absolute
private relief which excludes the authority of state, or the coordina-
ting body, or substitute measures of penalty, which depends on the

innovation of the settling dispute mechanism.
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In the recently ten years criminal domain raises restorative justice
and the victim-offender mediation movement, is for the purpose of the
artificial center by the dispute to carry on the system to transform,
take will the crime handled only upon complaint is advantageous for
soon the slight crime as the research angle of view to return to origi-
nal state to the criminal dispute level, will enable the dispute process-
ing to reply also already the social relations which will destroy, will
satisfy restores the just idea the need. Rectified in the modern crimi-
nal activity judicature to neglect is as for has covered the victim right
flaw, realized the litigant is the victim right return specially. Thus in
gives dual attention to the individual value and under the public value
criminal judicature background, to the crime handled only upon com-
plaint the legislation and the present situation research has the signif-
icant theory value and the practice significance. The crime handled
only upon complaint belongs to the criminal law reasonable argument
in the final analysis the question, involves the criminal law the foun-
dation, penalty question and so on idea, criminal law system reform,
criminal legislation, in which involves the very many main bodies
punishment legal science the academic question, far from myself study
the horizontal institute. As some scholar holds that the science of
criminal law should be made up of three subsystems: the philosophic
theory on criminal law, the theory on the legislation of criminal law
and the theory on the administration of criminal law. Unless based
upon the three related and different subsystems, the science of crimi-
nal law will not be critical in nature, and the way can not be paved
for its further development.

Therefore, my attempt from theory of the crime handled only
upon complaint makes a main introduction. The preliminary estab-

lishment the crime handled only upon complaint the research theory
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system and the frame. This article involves the criminal law the foun-
dation, the penalty idea, the criminal law system reform bodies pun-
ishment legal science academic question, and revolves the source
question, the crime which the crime handled only upon complaint to
discuss the question, the judicial reform question, the theory of value
question, the system discusses the question and so on five big aspects
to elaborate, advanced the scholarly research deepening which the
crime handled only upon complaint.

In this article, I apply many methodologies on the respective of
jurisprudence, positive law, comparative law and history. Then,
with the demonstration about correlative content of the crime handled
only upon complaint system, I establish the crime handled only with
complaint system theory macroscopically. In:order to outline the the-
oretical system and investigate frame of the crime handled only upon
complaint, I try to set forth thereinafter around the five aspects:

Firstly, to study the root of the crime handled only upon com-
plaint, the criminal dispute, mostly probing into the origin, the de-
velopment and the means how to settle. First, make sure the crime
and the right infringement concept, grasp to civil and the criminal
case the minute. Next, in the criminal dispute solution model, the
different dispute which the discussion different time society adopts
solves the pattern. Elaborated with emphasis in the criminal law rules
and regulations behavior has quite part of direct formidable sponsors
is victim (namely citizen individual) , how but has nothing to do with
national or the social overall benefit should process; The crime han-
dled only upon complaint system is one of ways to realize the right of
victims. From the respective of jurisprudence and law, the victims
gain many special provisions that are difference with the provisions in

common civil action. But, with prerequisites of the principle of au-
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tonomy of the will, private interests have an inherent protection to
resist public power. So we must make a definition and limitation in
the scope of the power of public, prosecution of prosecutorial organi-
zation to avoid the over interference which would destroy the order of
the private right sphere and lead to an unnecessary over correcting. In
one word, it must be limited to giving public power permission to in-
terfere into the sphere of private law properly.

Secondly, to discuss the different models of how to settle the
criminal dispute in different eras and societies, primarily setting forth
how to deal with this situation where quite a bit direct interested par-
ties in the acts restricted by criminal law are victims themselves.
Three probe into the proper orientation of the victim’s indictment in
the system of the criminal theory, there into probing into the relation
between the victim’s indictment in the crime handled only upon com-
plaint and the preclusion of the punishment is the key. The crime
handled only upon complaint is by the victim requested for sues the
important document the crime. If accusation the victim treats as
merely the lawsuit anti-actually matter, then is unable to reply accu-
sation in the situation in the victim giving up which or withdraws
tells, whether crime is also tenable? If crime establishment then leav-
es free the personal judicature, and so on . Therefore, the crime
handled only upon complaint of the victim to accuse with may punish
the natural defensive matter the relations is the discussion key point
actually. And attempted to reply to thought awarded the victim to
consider the right of suit to break officially (investigates crime) the
principle three reasons viewpoints question. Proposed the crime han-
dled only upon complaint in the nature is to individual law profit vio-
lation crime, has demand which the special restoration compensates,

investigates with the criminal judicature has the cognition the differ-
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ence; because the more slight of its crime, the less harm to the coun-
try and the society, based on the sovereignty in the people and the
right protection thought, lets the victim enjoy the complete prosecu-
tion decision—making power in the case, positively seeks the solution
injury the way, compares in the national involvement intervention,
will be more advantageous to the dispute solution, and will be more
advantageous the justice which will obtain in the victim anticipated.
Second, distinguishes the victim to accuse with the victim pledged,
the victim forgiveness, the crime handled only upon complaint of the
victim to accuse regards as generalized on to be possible to punish the
natural defensive matter, but will punish the defensive matter will be
actually (criminal activity) the policy reason was acknowledged from
some kind, but different social or the identical social different time
will be able to have the different request to the criminal policy, there-
fore, the discussion might punish the nature outside the traditional
the system of criminal composition, then both will not conflict with
the crime constitution theory, and will conform to the national crimi-
nal activity policy development need.

Thirdly, to discuss why the theory and the practice of the crimi-
nal compromise should be the first choice for the crime handled only
upon complaint, at the same time, put forward how to adequately
protect the victim’s benefits, and maximization achieve the balance in
the victim’s advantage, the crime advantage, and the public advan-
tage. So, on this historical background, the intension of non-penalty
gains a fairly rapid improvement. Today, the more and more criminal
law scholar believed that, the true significance criminal law, is main-
taining and safeguarding the individual freedom as the starting point
common law, and taking limits the national penalty power starting as

own duty modern law. National public authority to belongs to the
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personal right the involvement to have to be moderate right amount,
the criminal law at any time all not suitably take sacrifices citizen’s in-
dividual freedom as a price, is flaunting during the maintenance social
order banner excessively many involvements society main body life.
We believed that, the introduction criminal activity reconciliation the-
ory and the recoverable judicial pattern, took to the crime handled
only upon complaint and so on the criminal dispute non-penalty pro-
cessing method, since offender no longer repels for the society, also
may enable the victim to obtain the more compensating, complied
with under the government by law background protects the victim
benefit the thought tidal current. The crime handled only upon com-
plaint only encroaches individual rights and interests slight criminal
offense the power to prosecute to return for individual, means that
the criminal dispute the solution may adopt outside the penalty the
way, actually but needs to remove completely the state power in out-
side absolutely the private strength relief pattern, needs the commu-
nity the synchronizing gear, as well as substitution penalty method
being suitable, cannot leave the dispute to solve the mechanism trans-
formation.

Fourthly, to discuss the axiology of the crime handled only upon
complaint, which includes liberty, limiting criminal, and the mild
criminal policy. It is believed that limitation of criminal law is a
foundmental requirement to legal (law-abiding) state. Proposed in-
troduces in the criminal law the crime handled only upon complaint
the system, on the one hand has satisfied the national judicature re-
sources scarce request, on the other hand also has satisfied the victim
to the efficiency value goal pursue, thus by the least manpower, the
physical resource and the financial resource, comes the greatest de-

gree in the shortest time to satisfy the people and the society to the



justice, the freedom and the order demand. And proposed the crime
handled only upon complaint uniquely has “light” the criminal policy
value, and carries on the system design for it. The legislation exist-
ence of the crime handled only upon complaint, “decriminalization in
fact ” has provided the natural soil for the judicial practice. Because
the crime handled only upon complaint enters the criminal activity ju-
dicial process by the victim whether tells for the important document,
but the victim accusation the wish to be decided by some synchroni-
zing gear measures is whether powerful, the community judicature
condition whether consummates, and so on. Legislates cannot under
the massive misdemeanour decriminalization condition, the expansion
the crime handled only upon complaint the scope is to obviously the
non-crime transition best way.

Fifthly, to study the legislative design, mostly narrating the
foreign legislative content and technique of the crime handled only up-
on complaint, for example, making a comparative comment on the ac-
cusation, classification, system of prosecution and power to pros-
ecute, and on this base, bring forward the legislative design. And
promote the development of the theoretical investigation of the crime
handled only upon complaint. We must admit the system of crime
handled only upon complaint has been used in nearly all over the
world. And the system of crime handled only upon complaint can pro-
tect public interests in our country, which are practical and feasible.
Our legislation should extend the range of this kind of crime in rea-
sonable extent. And it is necessary to draw the legislation results
from other countries. So, as a new system, especially as a system
that eliminates an intervention of public power to the private inter-
ests, it will cause many objections inevitably because of its difference

to traditional criminal theory.
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