%ﬂ 175 2 1850 SO

INEIRAR G BO T
P i ST

FiFoZF

4 v =
7/ P TR0 )
{7/ / &/ ,?‘,4/‘} &/

vl gy ~lAC/F/7
J
. -7 7 s g \ / b
“awArs Y s v /7
all ] e
S ‘?ﬁl {'IIII
13
¥ l . KA'

‘ | Lm-:t &Lk A




%“3 PRF5 2 P 3OO

OB BE R i
DR L

Gongsi Guli Fenpei Falii Zhidu Yanjiu
FHHEOE

- -mr:-t § B &k H] A

o



B H 7 hRYw B (CIP) ##E

2 ) R 43 i s A o BE AT 9 —— LA 56 AR 257 58 PP/
E . —Ibat:  ERERR ki, 2009. 4
ISBN 978 -7 - 80219 -572 - 1

[. 2 . E-- M. BAAERA -6l -5 E-
W E V. D922.291.914

Hh [ R A P 5 1 CIP 4% 7= (2009 ) 46 055899 5

H &/ 23 A o Bk A H BAT R
— bAA R E R 3 P A PG
Gongsiguli Fenpei Falii Zhidu Yanjiu
E&/ L2346 #

HAR - R/ B Bkl i it
Mo/ b AT E G XA LTSN EAE 7 5 (100069)
FE15/63055022 ( 448 5R ) 63057714 ( K475%)

£ H/63056975 63056983

http ./ www. npc. gov. cn

E-mail:/MZFZ@ 263. net

L 50/ FiE AL

FFA/32 FF 880 22K x 1230 2K

Ef5ik/8.5 F#/196 T 7

REA/2009 4£5 FSE 1 AL 2009 4E 5 A48 1 YREIRI
QR Dt R A B 5 5 R P S T ARED 4545 BR A )

#2/ISBN 978 -7 -80219 - 572 - 1
TE #t/16. 00 T
tH AR BRI, AL 5T

(hn R DT s B3 , A<4E 52 FT iR )



g

Ta = &

AN REERENTFWAL
1%%%,WfWﬁ“trﬂmﬁTﬁ@%ki,amiﬁﬁ
BELA R BN S8 YR, B AR £,
EXRTRHTOOLR, KA REF LT RA L&, TE
R M S, R TRET T A, B ERE L,
EXGARALAAF LRI, ALK E
FLLR A, ARG FERLRY BT EHTRYS 2, FEY
FRRAERBYRIE, KERQFTAEAHRE, HET KE2L
e F I, T RATH O SRR, FARHIE R R R4 KL

‘2003, KFERFAFTLKE, FALABBRIZLLER A
BrfE, FLAZF, REATEARTEFNPES D EER,
RO HAZE, BT KA, HE 8, f2ns, 7
DR B R F

BrPE L, RAATRESRE 4R AT R T w2
18, KEESEELTRPHEARS L 2% 248, RAE
Rit, A—NEIHGIGRE, KA kPl 25T R, B4
£, bR ARFHHSEREMOELT, KRTT Q404 5F
v, BEHNTAEATO LR, REAEGH AT E,

AL IS, FRWEAF LT KRS T ERLES
BHTR— A AR E S RRRE, 5—2kET, 14

ﬁﬁ?ﬁ%,ﬁimiﬁv,ﬂi%ﬁﬁ%a

ﬂ%ﬁ»m




BEfsh: BBH KRB




W % B

BRI BRAL IR AR AFHE
A R B R T RS

RS — BRI, AR R, PEARK
seypeele. chEBOEASE. MBS 4 |
W, $ELTINRA A e 7 T HE g 4 fr
B MR 3L

SH ORI AR, - R T 4 SR A e
TEY S, AN RASAT; ABLTmmA .

T 12 1 LSRR A S BRI T A,
HRE. B IR EFEXRITE. RIVEERNT
SHHEEE, WIRES NSRS IR .



AT — AR BT TR AR B NI, 2 FRER B FERA RIS
BRI EAE SR N FIE U P 2R+ G B B R T AR
45 il BE 75 ThD BT S U AR X U 55 o AR, X — S 9 S BR A AN B
1R T BT R 45 R R B 0B, AR A R A MR
AF SRR A, B2 7 R AR = A R, 5k R
B AR BT B 14 3R 5 AN fih B B R/ IR =2 18] B9 ) 2 P16 , o (s 24
A UL AR AR K. ERMEER 000
SCHEA b 2 Bl B € 2 0 BB 23 B kR | BE T S —— DAAR & 44
F 25 R L) — 5, (R IR T A 2RI — U 7 (), LA )
FBCA) 4 e ik 2R ) JBE R 2 AL, TR 2 BB 23 0 #R R 5 3 )
git VA , BTSN R BRI Jr Bovk AR BE R R T M P B TSR, B
R B FF

BB B 7 BRI SE A SR E R A RN T
LA, ISR i X 2620 B 38 AH 5638 0 TR 43 B 6 8 R R 4 34
B (AR B S BL P AR AR R BB R 25 th R o B AR T SX R 4 1
Wy B MG “IEF P 57, SRS SEAETE Y , I8 T 82 %8 3 36 B
S BCE A A s ToHF 22 ) B R 25 0 “ SR AE AR TR 19 57, IA Ok & B s
#RATRE WAE , B ERAE LR 210 X — LEm ] I A 8] 5 AR
FMEERZ—Mo Nk, —J7rHA AR 8 — R 506, FHLF
AR ERIUHR R AR5 BN TE A 43 b A 25 whae ;
73— 77 T AL T B T HE AV 1) 5 A4 75 ) 2 0 AR 43 L BURE



A SRR DEEEFEAR

U SR WA A5 7 A 25 ) IR 23 BCBOR, 28 R 56 T B 53 Bl ) AL
SER IO AR T BR ) S o T LA, E b A DAAH OC 44 F1 25 5F- -
ORI ST A 23 BE i BE , AN T A T BL I 23 o

2B B 4 B 5 A3 o BE R 8 —— LA AH 56 25 A £ F 4 O
) FEME T LARE R B v o B 1 SR B, R S BEAME R I & 3, WA FF
N FV A B R 25T S5 AR B AN IR M i, I ZE 2 Rl A 0 iE Bk 2 A
AOBC B BEAT T BRI, HB L T AN [R) IS BY 2w A o B v A ) BE ) E
SR FERCEER b, AAH S F R Z 8] B9 A 25450 o0, XA [RI2E
B Al EAT A A 50 B A B M) i v 5 S LS A HLA T R TN R 48
WARIBTTE o 1B 12 Fl Z2 0T 52 77 36 X B 23 Br ke o8 A A1) 73 Fic
TEORANBCE A TT 2 7] A 3 AU IR | A 8 ) o 2 il IR AR A
AIFRAIBLE AN LRI AT TIRADTR, B BB TR 53
FHOR A £ AR 2 AR B B8 A4 il R A5 S L35 A B N
BEALA R SOBAR A S0 37 SR AR L JBEA 43+ e B9 925 7 IR o) A ) 45 ol
JBE o SRR, Xt T IBEA] 3B vk AR ) BE S ik s A, 3 S s ) R AR 7E
Je A o3 e bR i S AR 55 B A AR o, B 43I 9 1 PR A )
PRV TR B b 2 ) A, 4R T SR B0 DA . 38 SO 3 X AR 43
Pk A A B RO e, A — T B 2 73 5 T I AT T %
BB AL R BER T 1EE 2402 B R U AT BT B SR, A 1A

FUAAEELAEREG B T 2%, BAb s dE A & 1
heAbfolb & 51 A B2 TT24 FIV 558 B (Y B R , SR BT 5%
2% A BCH S5 B il BE A B B4 o MBS AR+ 1 24 7 B B, i AR
Gesth 2 ] BT FT B, e R R AR S T Rk (2 B BRI 4 Bt ik
BRI BEA I —— LA SC 2R 35 P45 b ) IE R b2 &2 R i
°F W5 B LR M2 U A REIE I — A AT U E A BIF 5T AR
FUHE R T T B0 20, E T RE R %8 iz,
E— M EEEE N, EAAUHUBF] 43 B s 2R 1 B OB T 42488 T — 4




i

B ATHESR T HER Bia T A S E il 55 B A p HiE
FRFFE 7, I TX SRR i 2 2028 W 55 B B2 BE P9 5 5K
FTAEMAN, BEA AT LB (2 7 A 53 B ik A ) B2 A
F——LAAH R AR 45 5 88 o0 ) — A3 89 R, IR E R 4 1
IR EETERX D SUBNA EZ B R o

BN

REEZ
2009 4 3 A T



HBRE B

N B B 2 A DG T IR 20 B R A FE SN B R £ R 2, 20 W] ik
Xif bR S A B 7 R 2 E B S0 B R AR L . AR
M LATE A B DT FE A B LA, WA 2 BL R EA B BLEA T, L
AR 5 FE A 22 18] B0 1) 2 A O v O, 0 R () 26 80 43 B AT R o L i
H ] 2 58 K HAF AL R IT RGBS o '

T RN 2 i B AT (0 A o B e S A, HE ] 2B Hh
A gE R AT R EFFBARZ I, X — PRI
ST ML o, DR 0t , 2 I 7 24 76 B A A o S 1 (e ) 43 FiC o
REAUI 1R U5, FF e A AN SR B LA . BT A R T
S GEA WA TR, 38 o X B A A T ) U B R U 2 R 5 A R BEAC AR
7% B0 O, B 2 T S A A ORI 23 MO S A SR A
Jei 7 N a8 PR LA B A AR R A AR DGR BB, I 2 ST A
H WA LR

PR8I 2% T — P8 El AR 2 1 o AR 23 BC 2R AL, L JR ) 43 i o 1
M) 2t v 2 R T 2% ) R BRAE 42 il AR P b /IR AR 2Z 18] o gk, 2 W]
it 2 50 2 4 Ml AR AT 8 FEEA) 43 BC DR RE AU )M S S 555 SR SO R e
OrfCRIERA . A& B SRS A G BB, #3585 1
TR 0o o ) P2 i S ) BRI BOSR 2 1 Y M AT T 2 s IR B M R B e 3%
PR AT R F MBS OB 7 s . LS AR, SRR 24
Jnag Xt A WAL O vk SR Z S B B A, RN R TS0
% 9 Jag IR P A0 42 A B AR i I AR S S 55 AT S X R A3 491 L DA 9



A SRR B ETR

AP

RAUA 5 AR AE IR 43I0 o 7R 25 b 2 2 W 22 ) T e A 2 )
IV, o FRE ) 43 B A 5 R A 2 2 R S X — PR 2R A WL A
LA A 2 2 B D) Ay Ll o ) 4 B AT B 4 AE AR 22 IR, TR EL
TR TR A A T4 e T b A RE X —BEF o 2 R I 24 B AR 1%
EATA R FR B W 2 58 2 BUY , 7 B % 35 B CinF1 48 8
S T ) A AT R S0 B 36 AR SEHLAE o« A, 24 Al EE
0 07 24 1 s 3 [ 5 — SRV I 7 2 Lk ) SN, 9 ft 4 42 1 A 7R
o # T A O R T LA R A A A SR E
B o



Abstract

Abstract

In the distribution of dividends, drastic conflicts of interests exist a-
mong the related parties, which result in the legal system of corporate
dividends distribution. With an effort to shift the study approach and fo-
cusing on the interests-balancing among related parties, this dissertation
launches on the allotment of the power to distribute dividends, then stud-
ies on the conflicts of interests in each type of corporation systematically.

In public corporations, the power to distribute dividends should be
entitled to board of directors, so the conflict of interests in dividends dis-
tribution is particularly embodied in that between directors and share-
holderg, which cant be resolved entirely by exterior market mechanism.
Corporation law should concretize the fiduciary duty of directors who ex-
ert the power to distribute dividends, and perfect the interior organiza-
tional supervision. The essence of the former is to use corporate capital
cost theory for reference and to scrutinize the dividend policy through
comparing the expected return rate with corporate capital cost. In addi-
tion, related relief measures should be ameliorated. Concerning the lat-
ter, the function of interior supervision organ to scrutinize the dividend
policy ought to be strengthened; corresponding incentive and restraint
mechanism should be established.

In close corporations, the power to distribute dividends is generally

assigned to shareholders” meeting. The conflict of interests in dividends
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distribution is mainly between controlling shareholders and minority
shareholders. Corporation law needs to perfect the fiduciary duty of con-
trolling shareholders and the appraisal right of dissenters. As far as the
former concerned, the reasonable expectations standard should be intro-
duced; hypothetical bargains model ought to be used to scrutinize the
dividend policy set down by controlling shareholders. As regards the lat-
ter, the requirements and procedure about the exerting of the right
should be perfect; the methods of evaluation ought to be extended. The
court should strengthen its examination of the methods and results of e-
valuation and particularly need to pay attention to the shortcomings of
market capitalization and to recognize the influence of controlling share-
holders” behavior of breaching their fiduciary duty on the evaluation.
The conflict of interests between creditors and shareholders is a
common problem which both types of corporations is confronted with.
The statutory restriction on dividends distribution is the core mechanism
implemented by corporation law. Based on the principle of capital main-
taining, the traditional restriction means, including accumulation fund
approach, are filled with questions. Our corporation law should reduce
the extracting rate of accumulation fund or abolish it entirely. At the
same time, we should use related rules of California Corporation Code
and Amended Model Business Corporation Act. In addition, corporation
law ought to learn the idea and principles in Uniform Fraudulent Convey-
ance Act and perfect other related mechanisms, including the legal lia-
bility of controlling shareholders or directors who distribute dividends un-

lawfully and the system of piercing the corporate veil.
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