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-Preface:

Since the late 1970s and early 1980s, Chinese government, to be in
conformance with the trend of progressive development of modern society,
has put a special emphasis on the construction and development of socialist
legal system, besides firmly adhering to the principal national policy of re-
form and opening up to the foreign countries. Along with the gradual perfec-
tion of legislation and judicial practice, legal science thrives and our country
and society is stepping to the track of modern rule of law, which further
forcefully safeguards and facilitates the development and progress of all
fields such as economy, politics, culture and even the whole society. In the
course of social development and progress in China, our socialist legal sys-
tem will certainly play a more and more important role, which, however,
is impossible without the legal theory to pilot and drive. In other words, it
is of significance of long-term strategy to further reinforce legal science
studies (including criminal jurisprudence studies), especially extrovert and
international legal studies.

The College for Criminal Law Science of Beijing Normal University,
founded in August of 2005, is the first and, at present, the only academic
research organ in China specializing in criminal jurisprudence that is inde-
pendent and comprehensive entity and undertakes the mission of educating
postgraduates. Basing itself upon the situation of China, the College, in
addition to fully -developing the studies on Chinese criminal law, specially

establishes the Institute for International Criminal Jurisprudence Studies fo-
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cusing on constructing the basic theory of international criminal jurispru-
dence and researching the theoretic and practical hot- topics and difficulties
in current international criminal law. The main force of international crimi-
nal jurisprudence staffed the College is the professors and doctorate candi-
dates thereof, besides those who are invited as fellow researchers or fellow
professors such as famous scholars and specialists engaging in criminal and
international law from the prestigious universities and academic organiza-
tions home and abroad, judges from the international criminal judicial agen-
cies and famous scholars from UN and international academic research or-
ganizations. With respect to the international criminal jurisprudence, the
main academic domain of the College covers the basic theory of international
criminal jurisprudence, international crimes, international criminal trial,
international criminal judicial assistance and so on. The College seeks to fa-
cilitate and thrive studies on the extrovert and international criminal law
through various channels and programs such as project researches, academ-
ic workshops, academic exchange and cooperation with domestic and for-
eign specialists, scholars and academic organs, so as to meet the require-
ments of strengthening criminal legal construction in the course of reform
and opening up to the foreign countries.

International Criminal Law Library of BNU, undertaking different
missions from Criminal Jurisprudence Library of BNU but supplementing
each other, seeks to exploit and deepen and thrive the academic researches
on extrovert and international criminal jurisprudence. With a broad under-
standing of international criminal law, the library consists of the academic
achievements by domestic and foreign specialists and scholars on interna-
tional criminal law, comparative criminal law and foreign criminal law.
which may be of either special topics or general topics in a rather profound
academic level, or introduction or translations of foreign literatures and
codifications with much value of references, or research projects co-opera-
ted by domestic and foreign specialists.

As an ancient master said, “A huge tree grows from a tiny seedling;
A nine-storey tower begins with a pile of earth; A thousand-li journey be-
gins with the first step . ” “Grains of sand piled up make a pagoda; The fi-
nest fragments of fox fur, sewn together, will make a robe. ” Through the

program of library, we seek to accumulate academic fruits and develop the
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Preface -

international jurisprudence and other extrovert criminal jurisprudence, so
as to make our contributions to the prosperity of rule of law and progress of

the society.

Prof. Zhao Bingzhi

" Dean of College for Criminal Law Science
Beijing Normal University

In August of 2009
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‘Introduction-

Facing the mounting threat of transnational organized crime, countries
under various social and legal systems in the international community are
now more than ever united to cooperate in order to effectively contain and
reduce this threat. The United Nations Convention against Transnational
Organized Crime (UNTOC), as a result of the international consensus,
has spelt out a united commitment of nearly all member states of the United
Nations and prepared a new ground for their cooperation in combating
transnational organized crime. Both China and Canada have signed on and
ratified the Convention. Both are preparing to improve their own domestic
laws and systems. Both have started to engage each other in a constructive
dialogue to explore the needs and possibilities of cooperation. This publica-
tion, The UNTOC and Its Implementation in China, demonstrates the re-
sults of a five-year long constructive dialogue between Chinese and Canadian
legal scholars, justice officials and experts.-

In the past five years, the Beijing-based Research College of Criminal
Jurisprudence (the College) at Beijing Normal University in China and the
Vancouver-based International Centre for Criminal Law Reform and Crimi-
nal Justice Policies (ICCLR) in Canada have been facilitating the sharing of
expertise and the exploration of options regarding the implementation of the
United Nations criminal justice instruments in both countries. As the Cana-
dian Director of the Implementing International Standards in Criminal Jus-

tice Project (IISCJP), I would like to congratulate our Professor Zhao
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Bingzhi, Dean of the College, and his team of experts for the completion of
this difficult research initiative. I also thank Mr. Daniel Prefontaine, QC,
President of ICCLLR, and many other colleagues in the Canadian team for
graciously sharing their knowledge and experts with our Chinese colleagues
since the launch of the IISCJP in 2003. The exchange activities and confer-
ences provided rare opportunities of mutual learning to many legal experts
and senior justice officials in both countries.

It requires in depth research and great team work to explore and exam-
ine, in a systematical way, the key issues regarding the implementation of
the UNTOC. This book was prepared as a research-based proposal for im-
plementing the convention in China, with recommendations on improving
the criminal law and criminal justice policies. In essence, this scholastic re-
search product is a five-part plan of action for the government and justice
departments to consider, each part offering detailed analysis of the existing
problems as well as the policy-legal options. Tremendous effort was made
by the College’s team of young researchers to improve the chapters in this
publication during the past two years. The publication was postponed from
2007 to 2008 to allow new texts being added to the book after it was sent to
the printing house. And the quality of research findings has apparently im-
proved. As a Chinese-Canadian professor in China, I was pleased to contrib-
ute a chapter to this book and recommend the inclusion of the Legislative
Guides for the Implementation of the United Nations Convention against
Transnational Organized Crime and the Protocols thereto in the Appendix
of this book. The Legislative Guides were a joint publication of ICCLR and
the Centre for International Crime Prevention for the United Nations. It was
given by ICCLR to Cecllege and other ICCLLR working partner institutes in
China soon after its release in 2003. The Guides are now distributed as a U-
nited Nations document by the United Nations Office on Drugs and
Crime. The inclusion of the Guides is a significant input from the Interna-
tional Centre to this book, and the publication will in return facilitate a na-
tionwide distribution of the Guides across China.

The English Introduction serves as an overview of the chapters in this
book. For our readers outside of China, 1 feel obliged to introduce, and of-
fer my own comments on, the key issues that are identified and analyzed by

the authors. This will hopefully help the readers to appreciate the needs and
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Introduction +

options in the ongoing Chinese law-and-policy reforms that are still being
discussed and formulated in light of the UNTOC standards and norms as
well as its three Protocols.

1. Reshaping the Legal-Policy Framework

Part I of the book examines the general theme and content of the UN-
TOC and the broader picture of its implementation. The {ocus of the discus-
sion is placed on how to improve the overall Chinese legal and policy frame-
work for effective implementation of the Convention.

This Part consists of five chapters. The first chapter offers a review of
the history. It describes the trend of globalization and the evolving patterns
of transnational organized crime in the world. In response to the threat of
transnational organized crime, the United Nations and its member states
have been working together trying to develop a universal framework that
would help every state improve their own laws and practices. The authors of
this chapter noted that the UNTOC was the result of the international dis-
course within the United Nations, which went on for some three decades,
from the 1970s to end of 2000.

Interestingly, the authors indicate that even fhough China started to
participate in the United Nations' work on crime prevention and criminal
justice in a relatively late stage, it was among the first member states to
join the Convention. On December 23, 2003, China signed the Conven-
tion. Only one month later, it ratified it. The pace of China joining this
Convention and making it effective was surprisingly fast. In contrast China’s
signing of the International Covenant of Civil and Political Rights in 1998
has not yet led to ratification after ten years. To me, it was very disappoint-
ing that the ICCPR was not ratified when the new Chinese leadership en-
tered into their second term in the office, and it was not ratified prior to the
Beijing Olympics. China is vigorously seeking a truly global cooperation to
combat transnational organized crime. However, in practice, when it in-
volves the western democracies, there is often a hesitation to cooperate
with China because of the controversies on human rights. In my view, ratif-
ying the ICCPR will help China to develop a more effective cooperation with
the western countries. Further delay in ratifying the universal human rights
standards will remain to be a main obstacle to international cooperation.

Chapter Two is a highlighted legal review of the Convention. It gives

3
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high remarks to the new concepts and principles of substantive and proce-
dural criminal laws in this instrument. It also notices the provisions of tech-
nical assistance and the obligation of member states. The authors conclude
that the UNTOC is a landmark instrument of international criminal law and
has provided “guarantees for international cooperation” . This conclusion,
in my view, appears to be too optimistic when we observe the
reality. Potentially, the Convention has opened the doors to more effective
cooperation. It can facilitate cooperation, but not to guarantee it. My obser-
vation of the difficulties, if not deterioration, in the Sino-Canadian cooper-
ation in criminal justice over the last twenty years has convinced me that the
magic effect of the UNTOC is still something to be seen, and a truly global
cooperation is still a remote possibility. Indeed, in the past five years, ap-
parently, I have not seen a single case whereby the UNTOC was used as a
legal ground for international cooperation in extradition or mutual legal as-
sistance. In practice, the Convention has basically been an instrument for
discussions on cooperation, but we have not seen much actions of using it
to facilitate the cooperative handling of transnational organized crime cases.

The next Chapter in Part I analyses the scope of application; that is,
the types of criminal offences that the Convention applies to and the territo-
rial jurisdiction. The authors hold that protection of sovereignty is recog-
nized as a high principle by the Convention. In the meantime, they also try
to address issues of conflicting sovereignties in determining the jurisdiction
when a case involves transnational factors. It is suggested that disputes rela-
ting to conflicts in jurisdiction should be submitted to an “international
court” for a decision. It is worth noting that the Research College of Crimi-
nal Jurisprudence has been a driving force in China to promote the recogni-
tion of the International Criminal Court. In the past three years, the College
has worked with ICCLR in several ICC focused workshops. Experts at the
College also translated the ICCLR Manual on the Rome Statute and pub-
lished the translation in China. In my view, however, the level of commit-
ment from the government remains the key issue to be resolved. Recognizing
the jurisdiction of a “foreign criminal court” upon cases involving Chinese
citizens still appears to be a questionable idea. In this respect, China and the
United States probably have something in common.

I wrote Chapter Four to examine the Convention from a criminal policy
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perspective. The first part of the chapter tries to conceptualize “criminal pol-
icles” by comparing the various definitions used in western and Chinese
scholastic literatures. It is suggested that, given that China is “to build a

b AN TS

harmonious society” “under the rule of the law”, criminal policies in China
could be defined as official decisions for actions to prevent and combat
crime, and that these decisions must reflect the universal and fundamental
values of democracy and the rule of the law. These policies should also be
based on rationales that are testable scientifically.

The second part of the chapter explores criminal policy issues in Chi-
na. The UNTOC provides a wide range of criminal policies, which could be
divided into four categories: legislative policies, justice and law enforce-
ment policies, crime prevention policies and international cooperation poli-
cies. To meet the most pressing needs of China, the chapter suggests that
priorities should be given to implement three of them: criminalization, as
required by the Convention, mandatory jurisdiction and vigorous law en-
forcement, and promotion of effective international cooperation. With re-
spect to criminalization, I recommend that the Chinese Criminal Law needs
to have a much broader definition of “an organized criminal group”, which
is different from the definition of “crime clique” or “secret society” in the
current Law.I also recommend that participation in a organized criminal
group should be written into the Criminal Law as an independent offence;
that the offence of money laundering in the Law needs to be redefined in
light of the requirements in the Convention, especially regarding the predi-
cate offences; that the Chinese Criminal Law should expand the definition
of a “bribe” to include any kind of undue advantage, rather than monetary
asset only; and that a special provision is required to specifically target cor-
ruption in the judicial process, considering the deterioration of the problem
in China.

The chapter alsoc recommends that the next phase of the Chinese reform
will address four practical issues of policy development: tackling the prob-
lem of rampant enterprise crime that involves organized criminal groups;
expanding community based corrections to members of criminal groups;
publicizing government statistics on activities of organized crime in Chinaj
and blocking the enormous flow of dirty money from mainland China to Ma-

cao, which has become the world gambling capital.



