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Unit One Political Cases

Bt = pi

1. Marbury V. Madison(1803)
SREBERZHBR

Marbury V. Madison is a landmark case in United States law. It
formed the basis for the exercise of judicial review in the United
States under Article III of the Constitution of the United States.

In this greatest case in Supreme Court history the Court first as-
serted its right to declare a law of Congress unconstitutional. The
events leading to this case began the night before President John Ad-
ams left.

The election of 1800 marked the rise of the Jeffersonian Republi-
cans. President John Adams was bitter, He had just lost the election
to Thomas Jefferson. The president and Federalists did not take their
defeat easily. Indeed, they were greatly alarmed at what they consid- -
ered to be the “enthronement of the rabble. ” Yet there was nothing
much they could do about it before leaving office — or was there? As
one of his last tasks in the office, Adams appointed some of his Fed-
eralist supporters to be judges. The Judiciary Act of 1789 gave him
the power to do this. With the judiciary in the hands of good federal-
ists, thought Adams and his associates, they could stave off the
worst consequences of Jefferson’s victory.

The outgoing Federalist Congress then created dozens of new fed-
eral judicial posts. By March 3, 1801, Adams had appointed and the
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Senate had confirmed loyal Federalists to all these new positions. Ad-
ams signed the commissions and turned them over to John Marshall,
his Secretary of State, to be sealed and delivered. Because Adams
signed these appointments late that night on the last day in office,
they were referred to as the “midnight éppo'mtrnents” and the judges
as “midnight judges. ” Marshall had just received his own commission
as Chief Justice of the United States, but he was continuing to serve
as Secretary of State until Adams’s term as president expired. Work-
ing right up until nine o’clock on the evening of March 3, Marshall
sealed, but was unable to deliver, all the commissions. The only ones
left were for the justices of the Peace for the District of Columbia.
The newly appointed chief justice left these commissions for his suc-
cessor to deliver.

Jefferson, now inaugurated as president, was angered by this
“packing” of the judiciary. When he discovered that some of the com-
missions were still lying on a table in the Department of State, he in-
structed his new Secretary of State, James Madison, not to deliver
them. Jefferson could see no reason why the District needed so many
justices of the Peace, especially Federalist Justices.

Among the commissions not delivered was one for William Mar-
bury. After waiting in vain, Marbury decided to seek action from the
courts. Searching through the statute books, he came across Section
13 of the Judiciary Act of 1789, which authorized the Supreme Court
“to issue writs of mandamus in cases warranted by the principles and
usages of the law, to... persons holding office under the authority of
the United States.” A writ of mandamus is a court order directing an
official, such as the Secretary of State, to perform a duty about which
the official has no discretion, such as delivering a commission. So,
thought Marbury, why not ask the Supreme Court to issue a writ of

mandamus to force James Madison to deliver the commission? Mar-
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bury and his companions went directly to the Supreme Court, and, ci-
ting Section 13, they made the requést. |

_ What could Marshall do? If the Court issued the writ, Madison
and Jefferson would probably ignore it. The court would be power-
less; and its prestige, already low, might suffer a fatal blow. On the
other hand, by refusing to issue the writ, the judges would appear to
support the Jeffersonian republicans’ claim that the Court had no au-
thority to interfere with executive, Would Marshall issue the writ?
Most people thought so; angry Republicans even threatened impeach-
ment if he did so.

On February 24, 1803, the Supreme Court delivered its opinion.
The first part was as expected. Marbury was entitled to his commis-
sion, said Marshall, and Madison should have delivered it to him.
Moreovers a writ of Mandamus could be issued by the proper court,
even against so high an officer as the Secretary of State.

Then came the surprise. Section 13 of the Judiciary Act seems to
give the Supreme Court original jurisdiction in cases such as that in
question. But Section 13, said Marshall, is contrary to Article TII of
the Constitution, which gives the Supreme Court original jurisdiction
only when an ambassador, other foreign minister or a consul is affect-
ed or when a state is a party. In other cases, the Court has only ap-
pellate jurisdiction.

Since Marbury was not an ambassador, a public minister or a
consul, and since a state was not a party to the dispute, Chief Justice
Marshall concluded that the Section of the Judiciary Act of 1789 that
gave Marbury the right to go to the Supreme Court first to demand
the delivery of his commission was unconstitutional. The Judiciary
Act was adding to the original jurisdiction of the court by giving it
permission to issue orders.

Marshall then posed the question in a more pointed way: Should
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the Supreme Court enforce an unconstitutional law? Of course not, he
concluded. The Constitution is the supreme and binding law, and the
courts cannot enforce any action of Congress that conflicts with it.

The real question remained unanswered. Congress and the presi-
dent had also read the Constitution, and according to their interpreta-
tion, which was also reasonable, Section 13 was compatible with Ar-
ticle III. Where did the Supreme Court get the right to say Congress
and the president were wrong? Why should the Supreme Court’s in-
terpretat(ion of the constitution be preferred to that of Congress and
the president?

Paralleling Hamilton’s argument in The Federalist, No. 78,
Marshall reasoned: the Constitution is law; judges—not legislators or
executives—interpret law; therefore, judges should iﬁterpret the
Constitution. “If two laws conflict with each other, the courts must
decide on the operation of each,” he said. Cases dismissed.

On the surface, the decision was an act of great modesty, It sug-
gested that the Court could not force the action of an executive branch
official. It suggested that Congress had erred in the Judiciary Act of
1789 by trying to give the Supreme Court too much power. Beneath
the surface, however, was a less modest act: the claim that judicial
review was the province of the judicial branch alone.

Chief Justice Marshall’s decision cleverly avoided making a ruling
the Court could not enforce. The real issue was not whether Marbury
got his job as justice of the Peace but whether the Supreme Court had
the power to declare a law unconstitutional. With this decision, the
Supreme Court established itself as a check on the legislaﬁve and ex-
ecutive branches. The Court would strike down any law that contra-
dicted the Constitution. .
Marbury never got his commission. His loss was the country’s

gain — the new concept of judicial review.
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Marbury V. Madison thus established a precedent for the Su-
preme Court to determine the constitutionality of C(;ngressional legis-
lation and to act as the final authority on the meaning of the Constitu-
tion. This doctrine of judicial review has been challenged many times,
but it has weathered all the storms and survives to this day. Having
established the precedent, Marshall never again disallowed an act of
Congress — more than a half-century passed before the Supreme
Court exercised this power again. But Marshall frequently applied the
positive side of judicial review — that is, he reviewed and approved

congressional legislation as constitutional.
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Questions

1. Which kind of basis did this case form?

2. Why did people believe this was the greatest case in the Su-
preme Court history? )

3. What did the President John Adams do before leaving office?

4. What's the meaning of “midnight judges”? )

5. Why did Justice Marshall make this kind of decision?
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2. McCulloch V. Maryland (1819)
OEEFDE=ZME

Constitutional controversies about the relative powers of the
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states and the national government are a recurrent theme of American
history. On several occasions, the Supreme Court of the United
States addressed federalism issues. The Court first addressed the is-
sue of the relationship between the states and the national govern-
ment in 1819 in McCulloch V. Maryland.

In 1791 congress chartered a national bank, the First Bank of the
United States, aimed great controversy. It was not a private bank like
today's “First bank of such and such,” but a government agency em-
powered to print money, make loans, and engage in many other
banking tasks. The bank was hated by those opposed to strengthe-
ning the national governments’ control of the economy. Those op-
posed — including Thomas Jefferson, farmers, and states legislatures
— saw the bank as an instrument of the elite. Thomas Jetfferson,
who was then Secretary of State, opposed the bank, saying the au-

%

thority to create it was “not among the powers specially enumerated
by the Constitution. ” In contrast, Alexander Hamilton, who was Sec-
retary of the Treasury, supported the bank and the power of Con-
gress to establish it. He believed that the action of Congress was jus-
tified as an exercise of authority reasonably implied by the delegated
powers. Despite the controversy, no legal challenge to the bank
arose, and it operated until its charter expired in 1811,

Congress chartered the Second Bank of the United States in
1816. It, too, became the object of the controversy, particularly in
the West and South. Critics accused the bank of corruption and ineffi-
ciency. They almost ruined thousands of investors. In response to the
public outcry against the bank, a number of states passed restrictions
.on it or levied heavy taxes against it., Maryland, for example, re-
quired payment of an annual tax of $ 15,000 on the bank’s Baltimore
branch, which was a sum large enough to drive the bank out of busi-

ness in the state. This, of course, was just what the Maryland legis-
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lator wanted. When James W, McCulloch, the bank's cashier, re-
fused to pay the tax, Maryland sued. When the state courts upheld
Maryland’s law and its tax, the bank appealed to the U.S. Supreme
Court. John Marshall was the chief justice when two of the country’s
ablest lawyers argued the case before the Court.

The case presented two important constitutional issues: Does the
national government have authority to charter a bank? And does a
state have the power to tax an arm of the national government?

Daniel Webster argued for the national bank, and Luther Mar-
tin, a signer of the Declaration of Independence, argued for Mary-
land. Martin maintained that the Constitution was very clear about
the powers Congress had (as outlined in Article ] of the Constitu-
tion). The power to create a national bank was not among them.
Thus, Martin concluded Congress had exceeded its powers and Mary-
land-had a right to tax the bank. On behalf of the bank, Webster ar-
gued for a broader interpretation of the powers of the national govern-
ment. The Constitution was not meant to stifle’ congressional pow-
ers, he said, but ratlller to permit Congress to use all means “necessa-
ry and proper” to fulfill its responsibilities.

Chief Justice John Marshall wrote the unanimous opinion of the
U. S. Supreme Court. First, the Court upheld the authority of Con-
gress to charter a bank on the basis of the doctrine of implied powers.
Marshall noted that although the Constitution does not specially grant
Congress authority to incorporate a bank, the Constitution does say
that Congress may lay and collect taxes, borrow money, and raise
and support armies. What, Marshall asked, if money raised in the
North is needed in the South to support an army? The creation of a
national bank to transport that money would be a “necessary and
proper” step to that end. The power to charter the bank, Marshall

held, was implied by the necessary and proper clause. Marshall also



