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Chinese Copyright Criminal Law aiming at
Achieving World Dimension and World
Standards (as preamble)

It is absolutely a significant event in the history of intellectual property law of the
world to conclude and enforce the WTO Agreement on Trade — Related Aspects of In-
tellectual Property Rights ( TRIPs). Before that, the IP law may be traced back to
the remote Middle Ages, such as the law governing the enterprises of press in 1529
and the famous Act of Anne in 1709 in UK, as well as the “book privilege” in 1517
in Austria and later the “Author’s Privilege” in 1709. However, even the Berne
Convention aiming internationally at protecting the works of literature and arts does not
have such a strong impact as TRIPs does upon the IP protection in the world, due to
its linking to trade.

China’s intellectual property rights protection system is aiming at achieving world
dimension and world standards. This is a stately commitment made by China in the
process of joining in the WTO.(!) That was a quite difficult negotiation for China
where the “Trade — Related Aspects of Intellectual Property Rights” is one of the im-
portant topics. According to the Report of the Working Party on the Accession of Chi-
na issued by the WTO on October 1, 2001, China had negotiated with this Working
Party in six topics, including the Trade — Related Intellectual Property Regime. At
that time, notwithstanding the initial stage of its development, China made the world
believe its sincerity in participating in the WTO by her commitment!

It is not at all an expedient measure to build up intellectual property rights pro-
tection system achieving world dimension and world standards only for the sake of par-

ticipating in the WTO. Now, to protect intellectual property and to establish an inno-

(1) See “Legal Document of China’s Participation in WTO” , in Gesets of the Standing Committee of the
National People’'s Congress of the People’s Republic of Chira. Special Insurance 2002, p 773,
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vative country are not only the call of the Communist Party of Chind !} but also the
routine work of the Chinese government.(2J IP criminal law, either in the sense of the
jurisprudence or TRIPs, in the context of this book, i.e., copyright criminal law,
is an indispensable part of intellectual property rights protection. In this understand-
ing, it becomes the gist of this project to ascertain the ( basic) requirements of crimi-
nal liability of TRIPs, to find out the provisions and implementation in this aspect in
the countries of the major law systems in the world, so that a new theoretical basis
and the minimum level of protection and the proposal for development can be made.

It is one of the basic functions of criminal law to shape a good society.(3J In ac-
cordance with the strategy indicated by the siate policy, criminal law, by the regula-
tion of prohibitions to regulate the person’s conduct in a new field, can produce strong
effect in modeling people’s conduct as well as society. So, criminal law will become
the strong tool to model a new society and new economy. The world situation revealed
by this project shall not be a blueprint of the Chinese copyright criminal law in the fu-
ture but only a reference picture for it. The mind of parochial arrogance will blind us
to know the world dimension and world standards and make it impossible for us to a-
chieve a law with world dimension and world standards, either. By understanding and
learning the world, China may be possibly quicker and better to improve its copyright
criminal law now still in the initial stage of its development, and to build up an intel-
lectual protection system “as hard as steel and not as soft as bean cake”.(4)

It depends only upon the excellent works that this project can be compiled in

such a short term. It is my honor to introduce these excellent partners:

(1) For example, see Minze Jiang, Construct a Well -- Off Society Comprehensively and Open up a New
Prospect for the Socialist Cause with Chinese Characteristics - Speech on the 16th Session of National Assembly of
the Communist Party of China, in Selected Works of Minze Jiang, Vol.3, People’s Press, 2006, p.537. Jintao
Hu, Insist on Going along the Road of Autonomous Innovation with Chinese Characteristics and Struggle for Build-
ing up a Country of [nnovation ~ Speech on the National Conference of Science and Technology, on January 9,
2006.

(2] Premier Jiabao Wen explicitly said in the Working Report of the State of 2007 to the National People’s
Congree that the national strategy of intellectual property rights shall be closely made and enforced. Before that,
the centre of the Communist Past and State Council had explicitly advocated to enter the ranks of the countries of in-
novation in 2020.

(3) Shizhou Wang, From Comporative Criminal lLaw to Functional Criminal Law, Chang' an Press,
2003, p. 49.

(4) See Premier Jiabao won's Speech in the Joint ~ Interview of Five European Media on September 5,

2006 ; “The IP protection must be able 1o be as hard as steel”
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Mr. Xinkui Liu, Doctor of Université Paris — Sud 11 & senior Judge of the
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Miss. Peng Zhu, Bachelor of German Linguistics in Foreign Language College of
Peking University.

In addition, I would like to thank many friends from the world for their friendly
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Mr. Arthur Y. S. Luk, Senior Council & Deputy Director of Public Prosecutions,
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Director of Public Prosecution, Department of Justice in Hong Kong, Mr. Peter
K. F. Cheung, JP & Deputy Director of Intellectual Property, Intellectual Property
Department in Hong Kong, Prof. Albert H. Y. Chen, Suzannah Linton and Yahong
Li, Faculty of Law in the University of Hong Kong;

Prof. Rober C. Berring, Boalt Hall Law School of University of California at
Berkeley, Professor Carol Parker, the law faculty at the University of Tennessee,
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Hailou, lawyer of Xing He Law Firm in Beijing, for their helps in materials and in-
formation.

Finally, special thanks also to Mr. Bolin Liu and Wei Xu in the Legal Division of
Copyright Department of National Copyright Administration of China, Mr. Fuli Chen
and Mr. Xiugiang Cheng in the Department of Treaty & Law of the Ministry of Com-
merce of China. The materials and information from them are of great significance in
our research.

Limited by time, material resource and our abilities, the reports about the coun-
tries in this project must have many errors and incompleteness. However, we do pre-
pare these reports in bilingual, so that our readers can easily see the sources and the
expressions in English. We hope that this should make the further research and dis-
cussion easier and possible. We hereby sincerely welcome any comments and even cri-

tiques, so that we can improve the project in the future.

Shizhou Wang
Editor of the Project

In Beijing on October 14, 2007
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