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Foreword

How can our research in the science of law better respond to and
provide an applicable theoretical system to the judicial practice of our
country? This is an issue that 1 have been thinking in recent years,
and also the initial motive for the editing of this book. As a doctoral
candidate who on the one hand works in the practical unit and on the
other is indulged in academic research,l can better feel the tension
and divorce between theory and practice, which we usually call the
phenomenon of“two sides”. I have been reflecting on the deeper cau-
ses of this. My tutor, Professor Long Zong Zhi, attributes this to the
qualities and functions of theoretical research. He believes that the
fundamental cause of this phenomenon of “theory going against prac-
tice” lies in that scholars are by nature critics, they usually seek differ-
ent rather than common opinions. For practice, theories should have a
critic nature , hence they should to a certain degree be divorced from
practice ,and make thorough analysis of and criticism on the latter.
Considering this, even some theory is not applicable in practice, it still

has significant values and functions. ©This [ totally agree! Actually

A Long Zong Zhi, Theory Against Practice ,Law press,2003 ,p. 3.
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Professor Long has noted another side of the problem. Once after he
had made a lecture ,a student asked Professor Long why he had adopt-
ed the title of“ theory against practice” instead of“ practice against the-
ory” ,since practice sometimes isnt in accordance, and even resist the-
ory. Professor Long answered that they are actually the same proposi-
tion,only that they start from different angles. Working in a practical
unit, I would start from the practical angle. In private, judges always
complain that some suggestions of the theoretical circles are not appli-
cable at all, which reflects two problems:on the one hand, practice ur-
gently needs the guidance of theories;on the other hand, some theories
can not directly guide practice. This is a problem which we needs our
further reflection. A proper theoretical system which acts as a bridge
for the communication between theories and practice should be built.

As an empirical subject,the science of law is different from natu-
ral science which depends on experiments or social science which de-
pends on theoretical inference. When it establishes a theory, the most
important thing is that it should provide a way to explain standpoints,
and specific technical schemes for the solution of disputes in daily
life. Thus we have to return the reality in China. The question is what
kind of theories of law does the judicial practice in present China
need?

Since the beginning of reform and opening — up in the middle
20th Century, the social transformation in China has brought about
great changes in domestic economic structure ,social structure and ide-
ology. Due to the rapid division of social structure, the competing
forces of various social groups,the serions conflicts between new and
old social factors, and the great social tension thus accumulated, the

— 6 —



whole society is swaying. The existence of various trends of develop-
ment makes it hard for the orientation of the society. Such reform and
transformation expose the social conflicts reflected by unemployment,
social division and social turbulence, thus conflicts become frequent.
Social disputes bear such features as high frequency, great impact, and
fast changing. In a transforming society , public authority becomes a ne-
cessity. As a crucial part of this, the judicial power is faced with nu-
merous complicated conflicts.

Considering such a social reality, the writer attempts to put for-
ward a new applicable theory — the theory of justice in a transforming
society. The writer believes that with such complicated social conflicts
in a special social stage,the judicial power must abide by the rules of
limitedness , passiveness, and stability. The inability of the present ju-
dicial power in handling social disputes lies in its excessive burden,
lack of flexibility,and lack of stability. The judicial system should ad-
just its approaches to the special stage of a transforming society, and
take a road of harmonious justice. Under the premise of governing by
law, and within the framework of law, the judicial process should take
equity and justice as its foremost values,and attach importance to the
flexibility and harmony. It should adhere to the bottom — line justice so
as to keep the correct position of the judicial power;keep procedural
justice so as to keep the judicial policies stable;pay due attention to
the flexibility of judicial approaches so as to attain better communica-
tion between various parties. Undoubtedly, equity and justice are the
first values to realize in judicial process,but the ways to realize them
are diversified. The judicial process applies static rules of law to dy-
namic procedures and live cases, and exchange legal expectations for

_ 7] —
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actual justice. Judicial approaches should be plural , corresponding and
open rather than single, unchanging and close. It should, as Jerome
Frank says, “correspond better to the society” .

As a judge with rich experience in trial practice, judicial experi-
ence has become a main angle from which I consider and discuss is-
sues. One of my initial intentions for this book is to build a bridge be-
tween theories and experience. However, this academic mission is too
difficult for me ,and I am far from confident on whether my ideas are
plausible. I provide them for criticism because the judicial practice in
China calls for legal theories oriented io the reality.

This book is written by several judges as well as scholars, with
chapters VI, VII, X, XI,XVII,XVIIl and XIX written by Dr. He Liang-
bin,senior judge of Chengdu People’s Intermediary Court and associate
professor of Southwest University of Finance and Economics ; chapters
XIV and XV by Yang Yuquan, provost of the People’s Court of
Jingjiang Borough, Chengdu , and associate professor of Southwest Uni-
versity of Politics and Law;chapters I1,1V and V by Dr. Wan Yi, asso-
ciate professor of Shanghai Jiao Tong University, and deputy attorney
general of the People’s Procuratoraie of Xuhui Borough, Shanghai;
chapters XII and XVI by Dr. Zhang Bin, associate professor of Sichuan
University ; chapter X111 by Dr. Zhou Xiangxiong, associate Professor of
the Southwest University of Nationalities;and the foreword and chap-

ters 1,11, VIII and VIV are written by the writer.

Jiang Jianming

November 11,2007 on Mt. Wu Dan
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