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Lesson 1

An Introduction to the English Legal System'"

The legal system presents a number of different aspects to the inquiring mind. From
one point of view it may be seen as systematic collection of principles and rules of law,
as distinguished from principles and rules of morality, or of physics, or of politics, or of
etiquette. Thus, when a citizen asks about the law on a particular matter he often wants
to know what rules there are, if any, which will tell him what to do or what not to do.
And he will often assume that the legal system as a whole has the primary function of
establishing and enforcing legal system. From another point of view legal system can be
seen as an independent system of government. That's to say, the other systems in the
world recognize it as having a separate existence with a government claiming ultimate
law-making and governmental authority. This is to look at the legal system from an
international point of view — to see it wholly from the outside as it were. Seen from this
point of view no special organization need be thought essential to the institutional
structure of any system. From yet another point of view the legal system can be seen as
a collection of institutions functioning within defined geographical areas, Modern
European legal systems may be expected to have a variety of distinet legal institutions :
legislatures to make laws, courts to resolve disputes between persons subject to the laws,
executive departments of government to carry into effect authoritative decisions made in
accordance with law, and police forces to enforce laws generally and to prevent breaches
of law.

The United Kingdom consists of four parts: England, Wales, Scotland and
Northern Ireland. Three legal systems exist within the United Kingdom ; the legal system
of England and Wales, the legal system of Scotland, and the legal system of Northem
Ireland. The legal system for England and Wales became fully integrated following the
Laws in Wales Act 1536.
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The union of crowns in 1603 meant that the same person was the monarch in the
two kingdoms of Scotland and England. However, this did not immedialely integrate all
the institutions of the two countries. The Union with Scotland Act'?' 1707 established
the United Kingdom of Great Britain and provided that this kingdom would be regulated
by one Parliament. However, the Scoltish legal system was retained and even today
changes planned for the whole of Great Britain may require specific Scottich legislation.

The position of Northern Ireland is considerably more complex constitutionally.
From the establishment of a provincial Parliament in Northern Ireland in 1921 until
1972, legislation on most domestic issues was made in the form of Acts of the Northern
Ireland Parliament. In 1972 that Parliament was suspended and direct rule from
Westminster ° was substituted. The majority of Northern Ireland’s primary legislation is
carried into effect by means of Orders in Council.

The differences between the legal systems are most marked in areas such as land
law and trust law. However with the increasing importance of statutory law and law
emanaling from the Furopean Union there is a corresponding increase in the similarity
between the existing legal systems.

Sources of Law

The main sources of law in the United Kingdom are four: common law, statute law,
law emanating from the European Union and international law.
Common Law *

One of the most ancient and continuous sources of law in England, Wales and
Northern Ireland is the “common law”.

Before the Norman Conquest ® , there was no unified legal system. Cases were
tried in such types of courts as the Shire Courts, the Hundred Courts ® and the
Franchise Courts. When the English legal system first began 10 take shape | judges were
appointed to administer the “the law and customs of the realm. ™ They built up their own
set of rules and principles based on general custom and this part of the law was called
“common” in contrast to that which was particular or special, such as canon (or
ecclesiastical) law'” or local custom.

Strictly speaking, the common law refers to the legal rules which have evolved over
many centuries from judges’ decisions in court cases. These rules are hased on the
concept of binding precedents, whereby lower couris are bound by the decisions made
by higher courts until those higher courts themselves overturn the precedents. This
oceurs when the cases before the court has similar material facts and involves similar

2
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legal prineiples to the precedent.

Even if a preceding judgment is binding on the courts, only some parts of the
judgment are important. Lawyers distinguish two parts of a judgment: the ratio
decidendi'™ and obiter dicta"™' . The ratio decidendi means the reason for the decision.
This is the principle of law on which the decision is made and can become a binding
precedent. The obiter dicta, on the other hand, is a term used to describe the remainder
of the judgment. This is not hinding but may he persuasive. In the absence of a binding
ratio decidendi the court may be influenced by obiter dicta. Its strength depends on the
seniority of the court and the reputation of the judge.

Common law forms the basis of the law in England and Wales and Northern
Ireland, except when superseded by statute law made by parliament. Scotland’s system
has in the past made more use of jurists’ writings, although common law principles are
now usually applied.

Statute Law

The majority of the laws applicable in Britain are made by Parliament, and are
called “statute law”. Parliament is the highest legislative bedy in Britain and has the
power to make and repeal any laws it wishes, subject to compliance with EC legislation.
This is known as the doctrine of parliamentary supremacy or sovereignty.

Parliament also empowers bodies such as government departments, local councils or
other statutory bodies to make delegated or secondary legislation. This often deals with
technical details, for example, the regulations for the assessment of maintainance paid
for a child under the Child Support Act 1991,

Statutes often give Ministers of State (through their departments) power to create
rules or procedures 1o carry out the purpose of the statute. For example, the procedure
for making a sacial security benefit elaim.

Legislation is introduced to Parliament as a bill for debate. An act is created when
a bill has been approved by the House of Commons, the House of Lords and the Queen.
There are different kinds of bills. Some are public bills and intended to alter the general
law and be generally applicable. These are generally introduced by the Government as
part of its legislative program. Alternatively, a member of Parliament may introduce a
private member 's bill. Private bills are intended to have more limited effect, for
example, a bill concerned with the building of a new railway line.

Euopean Community Law
Britain is also a member of the Euopean Union and therefore subject to European
3



CERIR RS IR AT BN - A

Community law which is having an increasing impact on the British legal system. In the
early days of the Euopean Union, when it was known as the Fuopean Economic
Community , Euopean law was mainly concerned with economic matters. Many laws were
aimed at breaking down the trade barriers hetween countries and ensuring fair
competition. Nowadays the European Union is also increasingly involved in legislating
on the rights of citizens. Some European laws are now directly effective, which means
they can be invoked by the citizens direetly in British courts without Parliament needing
to pass new legislation.

In addition, Britain is in the process of incorporating the Furopean Convention on
Human Rights into domesiic law which will enable people to take human rights cases
through the courts in Britain, rather than through the much longer process of the
Furopean Court of Human Rights'"'.

International Law

Britain is a signatory to many international conventions which have an impact on the
domestic laws, but in general these laws cannot be applied directly in domestie courts.
Lawyers in Britain are therefore working within the context of Britain's various domestic
legal systems, the European legal system, as well as the international legal framework.
The interaction between these systems ensures a dynamic legal environment.

Legal Profession

The most distinctive feature of the Egnlish legal profession is, of course, the
division between barristers and solicitors. Barristers appear before the “Bar” of justice,
hence their name. They are associated with one of the four Inns of Court ( Lincoln’s,
Inner Temple, Middle Temple and Gray's), which date from the fourteenth century.

While the national organization of solicitors, the Law Society'''

, did not receive a
Royal Charter until 1831, solicitors can trace their profession back 1o the sixteenth
century.

One may not practise simultaneously as a harmister and solicitor. The barrister is an
advocate in the higher courts, a specialist, and, quite literally, a “lawyer's lawyer” |
because usually he can be retained only by a solicitor. The solicitor, on the other hand ,
is retained directly hy the client to act as a general advisor. While solicitors do
specialize , partnerships ' ( firms) preserve the general advisory nature of their work.
Barristers, on the other hand, cannot form partnerships or firms although they can share

“chambers™.

Unlike the solicitor, the barrister has no contractual relationship with the person he
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represents and cannot sue for a fee. The barrister’s fee is theoretically an honorarium
which the solicitor retaining him has an ethical duty to pay, even if the solicitor is not
paid by his own client.

In general terms, the solicitor conducts the day-to-day communications with the
client, informs the barrister of the client’s desires and, in litigated matters, takes
discovery, interviews and prepares witnesses ( the barrister is permitted to interview only
the client and expert witnesses'"” before trial) and advises the barrister on the facts.
The barrister gives specialized advice or, in litigated cases, drafts the pleadings, plans
litigation strategy and acts as a courtroom advocate. This division of responsibility frees
the harrister to acquire special knowledge in a particular field of law and to concentrate
on the demands of advocacy.

While the barrister and the soliciter receive different training, each must apprentlice
himsell prior to qualification. A solicitor must usually have a university degree, pass the
qualifying examinations, and serve a two-year period of * articles” with a practising
solicitor. A barrister must normally have university degree and, if his degree is in a field
other than law, a one-year diploma in law. In addition to passing the Bar examinations,
the would-be barrister must join an Inn of Court, attend a required number of dinners at
his Inn and take part in other traditional activities. He must also serve a year's
" pupillage” with a practising barrister after completing his examinations.

In assessing the educational program for English lawyers one must consider the
shortcomings as well as the virtues of its emphasis on practical training. One problem,
for example, is that prospective barristers find it difficult to support themselves during
their practical training. The Inns gives some limited scholarships and pupils may earn
fees during the last six months of their pupillage, but barristers do not pay a salary 1o
their pupils who have, after all, completed their academic requirements. This has left
barristers open to charges of favoring those applicants who have social standing and
independent means. [n contrast, solicitors normally do pay articled clerks a subsistence
salary and are encouraged by the Law Society to pay clerks an “adequate wage” so that
“no one is lost to the profession because of the cost of qualifying, ”

The division of the English legal profession between barristers and solicitors has
understandably led to cerfain tensions. Depite a declaration by the Bar and the Law
Society in November 1975 that the two branches were equal and that their work should
be conducted on that basis, some solicitors still complain that certain barristers behave

as if they belonged to the “superior branch™ of the profession. Additionally, solicitors

5
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have requested greater rights of audience in criminal courts ( they may now appear only
for limited purposes), and in the High Court of Justice (for example, 1o appear on
certain uncontested motions and to advise the court of agreed terms of settlement between
the parties). "' The barristers have opposed this request. Solicitors also consider the
complete separation ol qualifying programs for barristers and solicitors to  be
unsatisfactory and unnecessarilly rigid since it compels the prospective English lawyers
to choose one career or the other before he begins this professional training, Moreover,
solicitors eriticize the fact that most judges are drawn from the Bar.

Nonetheless, most barristers and solicitors do not desire a fused profession because
they believe the advantages of the split profession outweigh its shortcomings. Most
English lawyers contend that the divided profession leads to the most efficient allocation
of work and enahles barristers to develop greater expertise in advocacy. Another reason
given for not merging the profession is that fusion might place the leading barristers in
the larger firms of solicitors, leaving smaller firms or individual solicitors without aceess

to the best advocates.

# Werds and Expressions

etiquette n. the formal rules of correct or polite behavior in society or among the
members of a particular profession #37, #L{% ; FL

enforce v. to make sure that people obey a particular law or rule S8 filE0FT , 98 il 321l
(€758 1))

monarch n. a person who rules a country or an empire, for example, a king or queen
BEHE

suspend v. to officially stop sth. for a time {5 ;7 (|

precedent n. a decided case that fumishes a basis for determining later cases
involving similar facts or issues J4] 5 ] 44

coclesiastical a. (A #0) HA M 8L

supersede v. to take the place of sth. or sh. that is considered to be old-fashioned or
no longer the best available Bt ; # 41



Lesson | An Introduction (o the English Legal System

dynamic a. always changing and making progress ZHZSH); RIES T

barrister n. in England or Northern Ireland, a lawyer who is admitted to plead at the
bar and who may argue cases in superior courts [%HEN ( 3 2= 9 6 4 A
Ui 4 BE FE 0 L 1)

solicitor n. in the United Kingdom, a legal adviser who consults with clients and
prepares legal documents but is not generally heard in High Court or (in
Scotland) Court of Session unless specially licensed PREEUR( 35 2280 % 7
AU 055 O SRR ANE)

advocate n. a person who assists, defends, pleads, or prosecutes for another;
(Scotland) a barrister HEEH HHHE AN, HOG ; (355 22) BLH

honorarium n, (pl. honoraria) a payment made for sb. s professional services [i#fll4 ;
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