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@ See Ruth Walker, The Melting-Pot Metaphor, The world of English(Gi& 1 #)2009-2,
B FER1E., R “If we pay attention to literal meaning, even a metaphor long
since morphed into cliché may still have lessons for us. "k JT738i%.

See Lon L. Fuller, Legal Fictions, Stanford University Press, 1967, p. 3.

See Lon 1. Fuller, Legal Fictions, Stanford University Press, 1967, p, 2—3.

See Patrick Derlin, The Judge, 1979, p. 162, ¥3| B Bryan A. Garner, A dictionary of
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JF SR . “T employ the word ‘fiction” in a sense considerably wider
than that in which English lawyer are accustomed to use it, and with a

meaning much more extensive than that which belonged to the Roman

© SRHEMEE (ERED LR —F, W5 B 1984 4E0R, 56 15—16 7. ILE&F
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“allegation” A 2%, B HE IS AR HE 1985 4EfR. B4, (R K R allegation BB
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B AEHSE L M R HBERRN RS AR S WA fIHTAE , 7] X 4 9 REHUEE
BLXHUEE AP SMURE . R B R A CRE B ) allegation” (] 4% , Y6 HLAR H ARAE 1988 4
R s 55 01 5 DK 4 TR K EE L ) “allegation™ A 4% , R R A AL 2003 FE AR, RiIAN, A
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B AR L R W EFAEENEE, “usurp”—@HHEF F L.
BEMER, R4 FE A7 X EBOFE R L7, BEXEBRRANEEEERE
BEANZE I 5 i B A AR S LR, WIS . R KEC M el R EREALM#
T FRNERLSER L X ZEER, “Common Pleas”—id, th it — o4 iB/E“E @
UE” AR 4B £ T 30, X B R N “Court of Common Pleas”, s iE N “ B RFHER”.
€ EEE AR R SO R MR R L, — H E 13 22 e 2 B W R ke, —F
BEE T s, A FFAFMREFFLARAEEM D M REEERE 1A FREY
WHEBMER, ARTFERIFRL. XERRNESE 1223 F 84 5 RERS S
FHERESER L. (KEFEE 17" HFAE . R ERFEGEANMEE TR0, MNHIRE
—FEHA., 12728, MU EERFIEREFEERES. BERESRIEERKY
A TEEMERI EERE AT EEREARLRRSREERASER. 8%
REEREZHEEE ZERAMREFIRL, ERERTUEESTPHYRITL LRI
X TES GEERY . KB MBATRENT AFD . XETEH T 2N
HERAR., AMEREEAMEERRE A EEXHBERNER, EXmITREMER
BEBTENERARRARG EEERER. BERIFEEXYRIFLMH
R —HRREE 19 e, HERXELSHNFAFNEREZMRC BN, mMA
T Bk B A B B o B 3 o ik A R LA BBl TR AN B PR R A e RETHRE
REEENEER” L B8 K E ) “Common Pleas” 18 4, ¥ B R th i3t
1988 £EJi 5 37 7T 25 WL 4 Fr vk A K 3% 4 )“Comimon Pleas” 18] %%, B M MUHE 2003 5EAR .
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“fictiones, ’ Fictio, in old Roman law, is properly a term of pleading,
and signifies a {alse averment on the part of the plaintiff which the de-
fendant was not allowed to traverse; such, for example, as an aver-
ment that the plaintiff was a Roman citizen, when in truth he was a
foreigner. The object of these *fictiones” was, of course, to give juris-
diction, and they therefore strongly resembled the allegations in the
writs of the English Queen’s Bench, and Exchequer, by which those
Courts contrived to usurp the jurisdiction of the Common Pleas; —the
allegation that the defendant was in custody of the king’s marshal, or
that the plaintiff was the king’s debtor, and could not pay his debt by
reason of the defendant’s default. But I now employ the expression
‘Legal Fiction’ to signify any assumption which conceals, or affects to
conceal, the fact that a rule of law has undergone alteration, its letter
remaining unchanged, its operation being modified. The words, there-
fore, include the instances of fictions which I have cited from the Eng-
lish and Roman law, but they embrace much more, for I should speak
both of the English Case-law and of the Roman Responsa Prudentium
as resting on fictions, ”®

UESIERBHXTERUAF N —BREAEXR. CASF=2
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@ See Henry Sumner Maine, Ancient Law, chapter 2, Geoffrey Cumberlege Oxford Uni-
versity Press, London, New York, Toronto, 1954.
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