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ABSTRACT

With the breakthrough of life science and technology in the 20th
century , whether the gene, the new life substance form that human have
detected, should be patented has become an important problem. In the
history of patent, the controversies about gene patent are the most exten-
sive and longest. The practice of our country is that our gene research and
industry strength is advanced in the world in some fields but trailing
U.S. A., Japan and Europe as a whole. This is because that China has
participated in Human Genome Project and some Chinese scientists have
pierced into some gene technology domains. Therefore research on gene
patent has important theoretic meaning and practical meaning,

The way of this dissertation is discussing these problems from the
point of view of serving national benefit as well as gene technology re-
search and industry ; whether gene should be patented; how to hold the
authorization conditions and examination standard of gene patent; how
to actualizing and applying gene patent better on the condition of balan-
cing the benefit of patentee and the benefit of public; how to hold the
compulsory license conditions of gene patent; how to set up gene patent
pool and regulate antitrust law to gene patent pool; how to constitute
and perfect qualified laws and rules to gene patent system, including
gene resources protection, medical treatment insurance and so on. The
characteristic of this dissertation is that boosting research on gene patent
from the first phase research on patent subject, novelty, inventiveness,
utility etc to the second phase research on how to adjust and resgulate

gene patent as well as balancing multi-level and multi-side correlative
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benefit in order to improve the research on gene patent,

The dissertation is divided into three parts; introduction, text and
conclusion. In the introduction, the author presents the basic concept
and fundamental of gene technology as well as the developing status of
gene industry, analyzes developing status of gene patent all over the
world and introduces the research findings of gene patent both at home
and abroad.

In the text, the author firstly discusses gene patent object. After
discussing the landmark case of alive life-form being patented, Dia-
mond v. Chakrabarty, the author introduces the case that purified sub-
stance can be patented and analyzes the dispute about invention and
discovery in patent law. The author also discusses the relation between
gene patent and morality, religion and environment respectively; and
introduces common object that can not be patented. Then the substan-
tial conditions of gene patent are dBcussed and special problems of
novelty , inventiveness and utility of gene patent. The author discusses
whether the standard of gene patent inventiveness is high or low,
probes into the evolvement of judgment barycenter of gene patent in-
ventiveness from separating method to gene sequence itself and the
strict standard of utility of gene patent, and analyzes Utility Examina-
tion. Guide of USPTO (2001) . Then the author discusses special
problems of sufficient publicity and claims of gene patent. The author
analyzes USPTO Description Guideline (2001) and discusses the rela-
tion between inventiveness and sufficient publicity. The author also
discusses the expansionary trend of claims of gene patent and the rule
that claims of gene patent should not overstep the specification. In
succession , the author discusses sharing and restriction of gene patent.
About protection and benefit sharing of genetic resoﬁrces, the author

discusses dominion principle of genetic resources, right of being in-
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formed, ascription and sharing benefit of gene patent. On restriction of
gene patent, the author separately discusses the relation between gene
patent and public sanitation, farmer’s right and scientific research re-
spectively. In succession, the author discusses gene patent pool. 'The
author presents the history of patent pool, the regulating of patent pool
and problems on patent of gene industry. The author also discusses ad-
vantages and possibility of setting up gene patent pool, as well as
criticism on gene patent pool. The author analyzes possible monopoly
problems of gene patent pool and how to requlate antitrust law on gene
patent pool. At last, the author puts up reflection and suggestion to
gene patent legislation of our country. The author compares abundance
of the genetic resources, strength of gene technology research and in-
dustry between China and other countries and areas and separately
analyzes current developing trend of gene patent laws of U. S. , Europe
and Japan. The author also analyzes the advantages and disadvantages
of active gene patent legislation of our country. The advantages in-
clude: less scope of gene patent object, strict authorization conditions
of gene patent, restriction to patent right and compulsory license sys-
tem. The disadvantages include: lack of system of disclosing the
source of genetic resources, restriction to patent right not being elabo-
rate, lack of system of applying antitrust law to gene patent, and cor-
relative laws and rules not being consummate. Then the author brings
forward suggestions to our gene patent policy and legislation. These
suggestions include: defining that gene can be patentable object and
promoting innovation of gene technology, holding the conditions of ac-
crediting gene patent moderately and ensuring the quality of gene pa-
tent, defining restriction of gene patent and assuring benefit of
scientific research institutes and farmers, promoting using of gene pa-

tent and realizing production transform of gene technology, realizing
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benefit share of gene patent and safeguarding behalf of weakness
group. The aspect of defining that gene can be patentable object fur-
ther includes : transition from explaining gene as invention to granting
discovery patent, gradually strengthening gene patent protection, de-
barring some genes from being patented. The aspect of defining re-
striction of gene patent further includes science research and experi-
ment exception and farmer’s right. The aspect of promoting using of
gene patent further includes prescribing compulsory license of gene pa-
tent and encouraging gene patent pool. The aspect of realizing benefit
share of gene patent further includes; amending patent law to establis-
hing system of dsclosing the source of genetic resources, amending pa-
tent law to establishing system of benefit share of gene patent and con-
stituting uniform genetic resources protection rule.

In the conclusion the author sums up the whole dissertation. The
innovation of this dissertation includes; It improve advancing research
on gene patent from elementary research on patent object and discus-
sion about novelty, inventiveness and utility to the second phase re-
search on how to adjust and restrict gene patent and how to balance
relative benefit of various levels and aspects vith a in-depth research
on gene patent; at the same time, analyzing such modes of controlling
gene patent as dominion, human rights, farmer’s right, science re-
search exception, benefit sharing and patent pool on the basis of ma-
neuverability ; tabling a proposal to the legislation of the gene patent of
our country by using new data, especially examples, and deriving ex-
periences and lessons from U. S. , Europe and other countries and are-

as whose gene intellectual property legislation is advanced.
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