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Abstract

Rule of law is of comprehensive value concerning social order in policy and
legality construction in a country or a society. Compared to rule of person, rule
of law means the law has utmost authority in the Country. Compared to legality,
rule of law is good governance by law, which protects rights and freedom, restricts
powers, and the laws are well observed in a society. Rule of law in finance refers
to specific rule of law in financial areas. The spirit of governance by good law,
supremacy of law, equal application, restricting power, and of right-orientation
is reflected as protecting interests of deposits and investors equally, ensuring
free competition of financial institutions on the basis of safety, establishing and
emphasizing rule of law in financial areas, incorporating financial rules and
financial activities into laws so as to legitimatize the running of financial economy,
requiring both participants and regulators of the financial market to observe the
laws, and maintaining fair competition order of the financial market. To sum up,
rule of law in finance is to direct the running and development of finance by using
rule of law principle. Rule of law in finance is of great importance in china’
s market reform with the background of financial globalization, as the financial
market is mainly dominated by the state—owned financial enterprises.

Legal culture is an integral part of human culture. It is a stable element
in variable legal phenomenon and a common element of the inner value system
and thinking modes in the whole culture related to laws and orders. Conceptions
of legal culture are restricted by the conditions of economic development. And
conceptions formed in certain environment are the basis of regulations, influencing

the formation and application of legal rules. In other words, legal rules can be
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formed and executed in a well-balanced legal culture. Behind an effectively
executed legal rule, there must be a concord legal culture. Therefore, as legality
is affected by legal culture, upon which relies rule of law, rule of law in finance is
influenced by legal culture.

The development of western system of law in finance in countries such as
Britain, Germany and U.S. (whose system of law is well-developed but different
from one another, focused mainly on the law of the stock market and banking)
shows that each country has its own characteristics in such development. For
example, the development of American financial system is related to the various
effects upon the financial institutions with the enactment of the rule of law, it is
thus marked by several phrases: the period from the early free financial management
to the post—1933 overly regulation, from regulation to free management ’starting
from the 1980s, and the period of regulation based on freedom and self-discipline.
As the British rule of law in finance witnessed a process from self—disciplined
management to legal regulation, its development is divided into the following
stages: the self-disciplined management, the co—existence of self-discipline and
legal regulation; and the legal regulation as the main means. With the formation of
independent central bank, omnipotent hanking system, the development of German
rule of law in finance consists of three phases: administration by central bank,
administration by the omnipotent bank, and the regulation of the stock market and
banks. Although the process of development in these western countries is marked
with difference, they all emphasize protecting property rights of investors and
right holders, providing a freer and fairer competition environment while financial
institutions continually chase for operation freedom and fair competition, regulating
financial market according to law, and restricting the increasing regulating powers
of the government. All these are reflections of the western culture in finance, which
points to freedom and rights but rejects interference from state power.

A reasonable description and explanation of the characteristics common to
the rule of law in finance in these western countries could not be given from the

perspective of law but from an alternative, as Lawrence M. Friedman, the American
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jurist suggests, behind the statute book there lie powerful thoughts. In spite of
the different processes of evolution, the conceptions of freedom, individual right,
rejection of interference from the state power are all stressed in their development.
In other words, western legal culture is basically the thoughts, consciousness and
the theories in western convention, developed with the continuous orientation on
conceptions of right, freedom, equality and rule by law, as well as the a series of
political, legal system which embodies these ideas. The evolution of rule of law in
western financial areas proceeds from a concord culture, with the sophisticated
commodity economy and market economy as the prerequisite.

The evolution of Chinese rule of law in finance experiences two stages: the
modern ear and the contemporary era. The modern era starts from 1840s (post—
Opium—-War) to 1949 with the collapse of Kuomintang government. The state—
held bank first appeared as the Qing Government attempted to develop its
economy. With the setting up of private financial institutions and the banks of
foreign investment, Chinese financial market in this period is made up of diverse
participants working in different forms. Financial law evolved from a law for the
regulation of one bank to the relatively integrated legislation. But as the financial
institutions had less and less freedom, creditors and investors could not have their
profit guaranteed. And the increasing monopoly by Kuomintang led to collapse
of this financial system in the end. It means that an intact legislation only cannot
ensure positive development of financial activities. The collapse was related not
only to the social-economic environment in China and the work of the government,
but it was also related to legal culture and convention which did not meet the need
of financial activities. All these took place with the background that all Chinese
governments in modern China maintained traditional central-local relationship
while facing both domestic turbulence and foreign threats, and were influenced by
the conceptions of Chinese traditional state—oriented culture in which family and
state are considered as a whole, and law as the tributary of the power. The modern
financial legislation is to ensure the governor’ s interests. The government’

s power is free from restriction and prior to the individual’ s property right.
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~ Power politics and financial monopoly create unfair competition among financial
institutions, making them lose their status and rights for free and independent
operation. All these elements form an environment which is away from the demand
of the banks and other financial institutions: freedom, independence, equality, and
respect of the private property. Although, during this period, the financial rules
are gradually set up and great changes take place in the whole legal system, the
legal culture transforms very slowly from constitutional monarchy to constitutional
democracy. The contemporary Chinese financial law developed from the
process of transformation from a planned economy to the market economy, going
gradually towards rule of law in finance. As it has gone through several periods of
development, namely, the planned economy when the republic was established,
the transformational period from a planed economy to the market economy, and
the formation of a market economy, legal culture in China is plural with both
the conventional, planned element and the market element which has gradually
become dominant. These modes of economy and the changes in legal culture show
that with the development and reinforcement of relevant legal culture, certain
changes has taken place in accordance with the market economy and a picture
similar to western financial evolution appears: the prior consideration of protecting
state—owned property under traditional planned economy is replaced by protecting
all types of property rights under market economy; the subject of the financial
market refers to the market entities rather than the government affiliates; and the
laws enjoy stronger regulating capacity on the financial market with better quality
regulations. Financial authorities are more independent, and regulating power is
increasing but with restriction. These changes comply to the need of a law-ruled

economy and a law-ruled country.

Today, with the deepening of economic globalization, there will certainly be
a financial globalization, with the presence of transnational circuit of financial
business, financial market, financial policy and financial law of different countries
and regions together with their mutual influence and mutual integration. The

financial globalization will principally occur in the globalization of monetary
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system, capital flow, financial market, the flow of financial information, financial
institutions and other major elements as well as the globalization of financial
policy and system of law. With China entering WTO, on the one hand, Chinese
financial market should be more opened to the world to meet the demand of WTO;
on the other hand, rule of law should be adopted in the financial market in order to
maintain its security and its stable development. While learning the experiences
and practices from western countries, the financial market should be administrated
on the basis of the rule of law. An intact framework of financial law should be
established, and system of discipline and restriction in finance should be perfected
to ensure financial security. While it is subjected to proper restriction, more power
should be granted to the regulating and administrating financial institutions for
quality regulation. At the same time, international cooperation and coordination
in financial regulation should be strengthened, and an effective standard and
system of adjustment based on international cooperation should be established. An
independent judicature should also be fully brought into play. All these measures

should be taken in order to facilitate the development of rule of law in finance in

China.
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