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Foreword

Across the world the twentieth century saw a profound change in the concep-
tion of the proper role of government. In the United Kingdom, for instance, it be-
came recognized that it was the duty of the state to provide or at least to attempt to
provide , remedies for many social and economic ills. And hence the formidably
complicated mechanism of the welfare state was set up providing for social security
in the form of the payment of benefits to unemployed persons,homes for the home-
less, medical care for all and many other benefits as well. Similarly, it has also
become recognized that the public interest requires that many forms of economic
activity have to be regulated by the state. Sometimes this regulation will simply con-
sist of ensuring that proper safety standards are complied with. For instance , author-
ities set up by the state license civil aviation and many other similar activities. On
other occasions, economic policy considerations are paramount as with the Competi-
tion Commission and the Office of Fair Trading that may intervene in markets to en-
sure that,for instance , monopoly conditions do not develop.

The mechanisms set up to carry out these various tasks invariably involve pla-
cing discretionary power into the hands of officials. Officials thus wield great power
over the everyday lives of citizens as well as taking many decisions vital to the life
of the nation. It is most important to ensure that that power is not abused but is fair-
ly exercised. The crucial and vital task of administrative law, broadly conceived, is
to ensure that those officials are held accountable for the exercise of discretionary
powers.

At the heart of administrative law lies the phenomenon of judicial review ~
the ability to test before the courts the legality of some exercise of governmental

power. This is the crucial mechanism for ensuring that accountability. The courts,
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independent and impartial , are well suited to ensure that powers are not abused.
The principles of judicial review that the courts have developed through the years to
ensure that discretionary powers are not abused but fairly exercised form the central
part of this book. The development of those principles has been said by the eminent
English judge Lord Diplock“ was the greatest achievement of the English courts in
my judicial lifetime”.

Those principles of judicial review may be simply considered as the operation
of the rule of law. As a leading textbook on the relevant UK law, Wade & Forsyth,
Administrative Law, (8th ed,2000) p. 20 states:

“The British constitution is founded upon the rule of law and administrative
law is the area where this principle is seem in its most active operation. The rule of
law has a number of different meanings and corollaries. Its primary meaning is that
everything must be done according to law. Applied to the powers of government,
this requires that every governmental authority which does some act which would
otherwise be a wrong( such as taking another man’ s land) , or which infringes a
man’ s liberty(as by refusing him planning permission) ,must be able to justify its
action as authorised by law... Every act of governmental power,, must be shown to
have a strictly legal pedigree. The affected person may always resort to the courts of
law, and if the legal pedigree is not found to be perfecily in order the courts will
then invalidate the act,which he can then safely disregard”.

Hence the importance of this book. It provides an insightful account of the
development of those principles of judicial review in several important legal sys-
tems. And will thus be of value to those in China and elsewhere interested in seeing
how other countries have been able to render governmental power accountable to
the law in ways that protect the citizen and the public interest by seeing that power
is not abused.

One final point should be stressed. There is no necessary or inherent conflict
between administrative law and the executive government. The wise administrator
will wish to see that decisions are lawfully and fairly made and so will welcome
mechanisms that ensure that this is the case. And,on the other hand, sound admin-
istrative law will never impose such far — reaching restrictions upon the exercise of

discretion by officials,so that the formulation of policy shifts to the courts from the
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state officials and ministers involved. The government must be allowed to govern;
but it must do so with faimess and without abuse.

Professor YU Lingyun , working under my guidance,in Squire Law Library in
the Faculty of Law in the University of Cambridge during 2002 carried out the basic
research for this book. The National Planning Office of Philosophy and Social Sci-
ences and the China Scholarship Council funded this research. Professor YU’ s in-
vestigation into administrative law was thorough and far — reaching and during our
many discussions over the English language summaries of his work I became fully
aware of the penetrating quality of his work. I am confident thus of its value and

have no hesitation in commending it to the reader.

Christopher Forsyth
Director of the Center for Public Law, University of Cambridge
Professor of Public Law, University of Cambridge
Extraordinary Professor of Law, University of Stellenbosch
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