. PBianyuan
Faxue Congshu

1' h” I%Eﬁl%tﬂﬁﬁt‘l

=

% ik
{ 'Iﬁ

| /;r*%

FrEsl FE

M Em AR WK



2009
Bianyuan \V

Faxue Congshuj \&
‘+ ﬁ In-ﬁwmmu \\_/

&Eﬁﬁﬁ##

%

BRasl B & ZEFE = B WRT &

WM AR W ORR



BEEM&SE (CIP) HiE
sRmERy—n. RUSHE /7 FREiSE -
K. HFAABRLBARKE, 2009.3

ISBN 978 —7 5438 — 5647 -9

[.55- 1. B 1L REEE  IV.DO
EMRARBIE CIP BiBHZST (2009) 5034160 S

FemEr—Il, RNS5AE

Wraxl &=

HoOR A FEE
TERE B F
Pk ot B8

AR & 1T WM ARG

) 3t http://www. hnppp. com

-l . KYHESRK3 S

R 4. 410005

% 8. WA

ED R 3 e ARV B 45 A PR R
B MR 2009 43 A 1 RREE 1 IREDA
2 A 700 x960 1 /16

=l 5. 35.25

= #7. 562000

Ef #. 1-4000

+ 2. ISBN 978 -7 —5438 —5647 -9
E #r. 60.00 JT

HANRIE: 0731 -2226732 ( &uﬂi;ﬁlfr’%lﬁifﬂiﬁﬁrﬁ AEp AR



WaARBEMAFRAZABEY “DEEFLE BAFE,
BHRREZTEIANAFERL, ST RENFAGZEZHRAGEKRML, A
YRR GRS EARBEDE, B ARBAREFHLE
BRB—BEABOEE, XARNURETFG L, AT o AHHAH
AR H AL T RIXAPE,

HAEBRY, RFELRE, WEFAMBEAKRBOBF EF, R
BH—F5HHAtEPAETEXRGER, ERAMARBARSEFTHR
H TR, BFEFIORERNOALGEREHEERER, 5K
HALREE A THAGREE, TAAMFHESE SR ey hFhidt
AFHHRED, FHRFHAENREF, DEEFPHAAEIFEFRITR
15 A,

(FEKEFPRMMA 1928 F AL L XFMAHLEN, ARA T
WE g2 H KT XA R, AR REE AT RES—FHA,
PRBARFEER ARG LA T, RS KG T, &
fh s RS TROEER, RN EE LA R RE, hikd
B kA, BABRLOHRF . BT XL AERF L EHE, R4k
RiaEh%ESF, NER. LR F O R FE, HLMERB L% &
5 4 28 % Fo iR

2 F DG EFHARNESN, SRFETFCEED, RAEBEHEA
MR nt A BAAR R R, AR A A FHINRB CH ERMME,

Bl kR AR HIR L, CRRENAEGETEER, HAZRRE
WA, REAURE RN E—K, mAZE, BUE. 25, X, I



REHT e RAK, B, RAEBLWKFHE, ML —F MEEU
MG F EF T AR EE, IRAAKREEAMEARERZ—", 2% %
FRARN THRFEA R EEROETERLETL—5,

-
—

X Tia%kFOHRe, EA%EF AP RRNGIEY, AEIEF
B A& AR BN, A WMRE R E W FA, A AR B E A
¥, HeAer R ek, Atk gsasd, Atk dak s
#, WHGARPAG XS, DR EFORBBRLERAEZR TR, #TE&
A AT X e R ARG ARG AT ARG FRIE, R A AAANEEM o R b A
S AR R XA L, HHFHAAMN I Z A K LR ZAAR LR
L, PERYRT A% EFFANEGEEFLE, £L£F 2003 52
DG EF LUK EKE AL, 2004 Fhr (A% ERHA) A
(%3 R %) 525, BRAFFFBLOE—, LANEL L%
AR LRI TR AIRAEA, 2004 510 Al 2y “D%
hFRAR” M3EeFiE A 2005 10 A AL HRLEKRFB AN G BALEE
ok F AT A AR 2006 4] Aty (A% kFikiE) ABRAI L E
AT, #—FF X TR EFEX—HRLELHh, b, DL EFHK
LOZRAMES A E AR EFRAXLH AL, XA KRS
¥, RANBRIETHE,

AAARBRANIXE “DGEFAE HHRFHKR, REHKA
B “UHEFT X—MRLRBEIEAER, LHEAGEPE—
kRN EARLITRT, AF TALSEREREIR,

-
-
—

RGEFRAFAREEEAXRGRL BN S L RAEGFHAEE, €
RWEFEL A FHIIY R LA FEELAHAFHANE, 2% %
F X foif R WA A H 0 KB, EREFE EFRAME S, Rt
Tk EFRGRERK, BRT EZERAGRKR, ¥ KT EFH
REAET, KT SR ERG Tk, RAFERFOH L, DGR EF
WA EHEEROEEHNF, LHBFKREILGAERES E R ERA



R,

AR —ANE R, AR RN R R PTA A2 kA9
M, DG EFORE, *TEAREUAING SR iR A £ 6 k42 P AL
EFTEMR, BIDGEF S FELIRNESER, £ L KAGELE
kA, AR TR EEEABRG I LPM, #5 T kA ERY
EEfe it pl, AREEDNORBERAUET AAEMH, EX
Bk feikitamEd B RGERY, BB XFOARAZTEYG T ZE
JA e SE A 4L B B AP AL T ERRAL T Areh kiR,

FEXERB R, HX—FHITEGREAERRIIEA
A, JIREEFRFENX—FHAFANTEGEMAXEZ; BLER/M
HERE N, EAERELZHER EREARMEKXR,; B FHEFH
REABR L ikFed] ik TAEH AONT, R FETHHE, REBER
BeHFHE, REPEZHEROLAELE, RXRAERA AL
WRE, XRDGEFHAN B GPTE,

B, HaAREBRAGAFRALBFY “BREFLPE”
BHRRA “T—2" BRELSAP ERARZALZL LR, 4
ARG S, HRARRAIN TALEFELIFEREZTHE KRR
%, AT XBABANVGARGZRGBHEMEL, ARG EFELRY
KRBT HGOEWR, RATGE HFos o RAAFZRAS,

1 (D% EFAE) BRIF, 5T, 5E64EF
kH LA,

TEELGEFEFRRSE 2K
ITARLKFRGEERRPL EE
FiRF HL HE




CONTENTS H

[t ERMEFENAZ 1

B X EEmEBT RN R 2
W MBS X 8
BEN MR RRAA 26
SO AR T TS L 54
BHT BEMBRFSEENORRR R 67
F—F ZEMEBEOEM. xeRg 87
B B4R ESR 87
BN BRI 102
=Y BREEENRRISE Y 124
SN SR R R 148

BHY HEERE%E. ARSIk S®E 161

ETE FEMEBEENIF 175
BN MR T 175
BN RERNRIES: RAEmkEsrly 192
=T AIERESh I GAIE 219

EZE AEMENIEY 295
S BT U B AR 298

SRV TATRARRE A 2k D A DU £ R S 301



| ERREY

CONTENTS H

WA ERRREIN R R S E N s 309
SME SEEMENENYE (RXIERERE) 312
W IR AR ERET 316
WA VAR RR A R 329
EE=A R R 343
HUUH XA RO RRE At — ek 358
EHE EEMBRNERE 369

w4 EANFESKE : RATFMESE
)N 369

W RSN REAEREIME
KB ERAE 373

EEA MEREERIEE . RERIEIME
KB e E A 378
wAE EEMBNERE 385
A SRR R R R L B 387
S G RS R B PR AR 391
W= RE MRS 396



CONTENTS H

$tE FEMREORRME
BT mIELE R R
T BRI ERIE—R B
B AR R SRR HE

408
408
412
418

FN\E FEBBHOXXEAR
BT AR S HE R
B RN SRR R
BT USSR ER

421
423
438
446

FIE FEBEBNAEUER(SEMEMESTZE)
BT RN R ET
A A TR AR T Ik A R SR A AL
FEA A EMMERINEE R T EIN A
I AEMRINL . PEEEFRL
i A

450
451
458
461

464

$+E FERBENERER
1 - NIGERERE R R
B ARRMERRERNE X
=7 REAMRERRNITEEEX
B xRS Gy R AR AR

467
467
471
475
479




4
Usnemm

CONTENTS H 3%

F+—F ZEHBEBEVEHOEE 491
BT VENRBRRIENEARERN 494
BN BB ITEREH 501
B=T HEMERMRENEE 508

F+E ZEEENZEERZR 510
B RSN 510
B0 fEEEMBEFRDEZERR 512
B=Y EHAOREEMRET R R

ke 515
B TR E—2%" aEm R E 520

F+=%F ZEMEBEPFHNEEGE 526
BN ENMEEMARE RN E R 527
BN MEGRNLERN 532
E= MHEMRITEE A 536

il
1

544



CONTENTS H 3

Contents :

Introduction The Method of Legal Hermeneutics

Section 1

Section 2

Section 3

Section 4

Section 5

Explanation of the so-called Legal
Interpretation

The Meaning of Method of Legal
Hermeneutics

The Content of Method of Legal
Hermeneutics

The Significance of Method of Legal
Hermeneutics

Legal Hermeneutics and Development
of Legal Schools

26

54

67

Chapter 1 The Foundation of Legal Interpretation

Legal Thinking

Section 1
Section 2
Section 3

Section 4

Section 5

Age Requirements for Legal Thinking
The Conservativeness of Legal Thinking
The Types and Significance of

Legal Thinking

Legal Thinking in Reasoning and
Interpretation

Legal Thinking and the Construction

of Harmonious Society

87

87

102

124

148

161



N nmmey

CONTENTS H

Chapter 2 The Position of Legal Interpreter 175
Section 1  The Subjectivity of Legal Interpreter 175
Section 2 The Ideology of the Judge: Judicial

Restraint 192
Section 3 Review and Commentary on Judicial
Activism 219
Chapter 3 The Dogmaticalness of Legal
Interpretation 295
Section 1  The Philosophical Basis for the
Principle of the Dogmaticalness 298
Section 2 The Meaning of the Principle of the
Dogmaticalness 301
Section 3 Legal Hermeneutics and the Fate of
the Principle of the Dogmaticalness 309
Chapter 4 The Distinctness of Legal Interpretation
( Principle of Opposing interpretation) 312
Section 1 Why Rule-of-Law Oppose
Interpretation? 316
Section 2 The Principle of Opposing Interpretation
by Rule-of-Law 329



Contents

CONTENTS H

Section 3 The Subject and Circumstances of

Opposing Interpretation by Rule-of-Law 343
Section 4  Further Explanation on the Principle

of Opposing Interpretation 358

Chapter 5 The Circulativeness of Legal
Interpretation 369
Section 1  Being and Intercourse of Circulation ;
Inspiration from Philosophical
Hermeneutics 369
Section 2 Between Facts and Norms: Operation of
Circulativeness of Legal Interpretation 373
Section 3 The Judge as Readers: Operational
Subject of Circulativeness of Legal
Interpretation 378

Chapter 6 The Objectiveness of Legal
Interpretation 385
Section 1  The Traditional Theory on the
Objectiveness of Legal Interpretation 387
Section 2 Challenge to the Traditional Theory on
the Objectiveness 391
Section 3 Endeavor to Save the Objectiveness 396



FRES S

CONTENTS H 3*

Chapter 7 The Coherence of Legal Interpretation 408
Section 1  On a Case of Wedding Ceremony
meeting Funeral 408
Section 2 Coherence: Deep Justification of Legal
Interpretation 412
Section 3  Coherence Standard of Legal
Interpretation 418
Chapter 8 Canon of Semantic Interpretation 421
Section 1  The Changing on Semantic
Interpretation 423
Section 2 Conception as Elements of Semantic
Interpretation 438
Section 3 Semantic Interpretation and Social
Elements 446
Chapter 9 Canon of Constitutional Interpretation
(Method of Conformity-to-Constitution
Interpretation) 450
Section 1  The Conception of Conformity-to-
Constitution Interpretation 451
Section 2  Principles and Rules of Application of
Conformity-to-Constitution Interpretation 458



CONTENTS H *x

Section 3 Application of the method of Conformity-
to-Constitution Interpretation 461
Section 4  Conformity-to-Constitution Interpretation :
Road to Constitutional Judicialization 464
Chapter 10 Canon of Systematic Interpretation 467
Section 1 On a Case of Traffic Criminal Offence 467
Section 2 The Meaning of Canon of Systematic
Interpretation 471
Section 3 Methodological Significance of
Systematic Interpretation 475
Section 4  Application of Systematic Interpretation
to an Auction Dispute 479
Chapter 11 Canon of Teleological Interpretation 491
Section 1  Teleology as Foundation of
Interpretation 494
Section 2 Application of Teleological
Interpretation 501
Section 3 Teleology as an Factor in the process
of Legal Interpretation 508



10
Uremey

CONTENTS H

Chapter 12 Canon of Logic Interpretation 510
Section 1 On a Case of Insurance Article Dispute 510
Section 2 Canon of Logic Interpretation in

Classical Legal Interpretation 512
Section 3 New idea on Logic and its
Methodological Function in Legal
Interpretation 515
Section 4 Re-thought on Logic-Experience
Thesis by Holmes 520
Chapter 13 Interest Balancing in Legal
Interpretation 526
Section 1 Interest Balancing as Method of
Legal Interpretation 527
Section 2 The Necessity of Interest Balancing 532
Section 3 Application of Method of Interest
Balancing 536
Postscript 544



F& EEBBENS X

WITBAH T AFICRE L MR BEEMBEIN T, HEF AR
W, — R . (AR R TT . R B 5 B e A\ 1
—RTTR BRI, RAEEM SR, RIABER TN “4&
"o WHXAHHREE a7 1, AIOBEMEREAE T AN
Bk o BRI BAR S AR A INR . BERRIER T B S W
RMERM, £AHT, BT SHBISARBISRG, T2 E 0
FITHE® E, BHNWFREEICRMNE LR . BTN, R
XAEXHEATE D) . BRI R REIMB Tk, MBX %, ®
BOAKGR ., WRE 5SS, MBRESHA . MEE S5 F iR
SETHMRR, ERNEE, MRNERHEA & CEMRHEA ARG
WA SCRIERE . AT RLEA — 23, RRATAGE Bk M8t
LULTRER, BOAHEZ A CHB/IIEC KT S, FEX A
[, ALY RARTCTE A B — AR B A TR A, — LA A 70
T 2R, EEREEN, B NRENI—SRemrkARL, £
Y, FROARRERRAR A BT TR, S
S BLUE, EERRIRRN .. B MRS —Fhs ok
T SKAFRRBRATIEA T R R T AR AR L B b, 28 M 3
FTEAHEWT H AR DT v O T I o 3 T B8 S 2 i TR 45 T R AR 2 7 1 1
MTHEREMRBIEL . ROTCZIARB, e SRS B LA 1 JE
B, ST AR R A AR b B S R R T RE Y . (H BRI T
HARBN B FR MR, AW E R R RS R
(9, {HEFUBH AR BR E B RS ), SR FhEA, A

© JERE: (OREXTEY, (EH) 2007 4E45 4 8, 4524 T, Bk (L
FK) 2006 45 10 #,



