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Foreword

Foreword

Repression of War Crimes

International humanitarian law is certainly one of the most densely regulated areas
of international law. The ICRC’s database of treaties related to that law lists around
one hundred multilateral instruments through which the States have undertaken to limit
the effects of armed conflict. Those treaties are widely accepted and in the case of the
1949 Geneva Conventions, they have been ratified by all States. And yet, compliance
with international humanitarian law seems to be a different matter. Violations of IHL
are all too frequent and constantly a matter of serious concern to conclude otherwise.
It is those violations that cause so much suffering for millions and, as the UN Security

Council has repeatedly stated, may threaten international peace and security.

Armed conflicts are closely linked to the crimes under the jurisdiction of the
International Criminal Court. The existence of an armed conflict is a precondition for
the commission of war crimes. But also crimes against humanity and genocide have

more often than not been committed in situations that qualified as armed conflict.

Under international humanitarian law, the States have an obligation to prevent
such crimes and when they occur to prosecute and punish the authors of the crimes.
In 1949 already, the four Geneva Conventions formally provided for the obligation of
the States to enact legislation allowing them to punish grave breaches of international
humanitarian law. The Conventions further specified that on the basis of such
legislation each State searches for persons allegedly responsible for the breaches, and

either prosecutes them itself or hands them over for trial to another interested State.
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These provisions seem fairly straight forward. They are universally binding.
Nevertheless, they have not been systematically implemented. Relatively little
legislation have been adopted to give effect to the obligation to punish violations of
international humanitarian law and in particular war crimes. Compared to the number
of such violations, few cases have actually been tried. As a consequence, many of the
war crimes committed since the adoption of the Geneva Conventions have never been

punished.

The lack of national measures allowing States to punish war crimes received
renewed attention in the 1990’s after the end of the Cold War. In fact, the whole issue
of national implementation measures began being more systematically assessed in
the context of the International Conference for the Protection of War Victims held in
Geneva in 1993, where governments and experts came together to look for solutions to
increase respect for the law in armed conflict. In many ways, that conference became
the starting point for heightened awareness of the problem and led to considerable
activity in the area of national implementation. The United Nations acknowledged
the results of the conference in its General Assembly resolution 49/48 of December
9, 1994. And so did the 26th International Conference of the Red Cross and the Red
Crescent in 1995, which endorsed them together with the recommendations of the
Intergovernmental Group of Experts who met in Geneva in January 1995 as a follow-

up of the 1993 conference.

But it was the horrendous events in the former Yugoslavia and in Rwanda
that have accelerated developments in the law with the Security Council adopting
resolutions 808 (1993) and 955 (1994) establishing two ad hoc international criminal
tribunals, and later in 1998 the States adopting the Rome Statute which created a
permanent international criminal court. Now, although these tribunals have jurisdiction
over war crimes, they do not pretend to substitute themselves to the States’ own
judiciary. Rather, the international tribunals act in parallel to the national tribunals of
the States. The latter maintain, indeed, jurisdiction that can be subsidiary, as in relation
to the ad hoc tribunals for ex-Yugoslavia and Rwanda, or complementary as is the case

with respect to the International Criminal Court. Whatever the case may be, the States
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remain bound by their commitments to prosecute and punish themselves perpetrators
of war crimes and other violations of international humanitarian law. Indeed, the Rome
Statute explicitly recalls in its preamble “that it is the duty of every State to exercise its

criminal jurisdiction over those responsible for international crimes”.

The efforts undertaken by the States to adjust domestic criminal legislation to
their treaty obligations require an assessment of the crimes already contemplated
by that legislation and the crimes provided for in the treaties, and in particular those
specified in articles 50, 51, 130 and 147 of the four Geneva Conventions of 1949
and those defined in articles 11 and 85 of Additional Protocol I of 1977. In practice,
many States extend this analysis to comprise crimes defined by other treaty provisions
as well. Among them range most prominently article 8 of the Rome Statute. That
article specifies numerous war crimes, including the grave breaches of the Geneva
Conventions and most, but not all, of the grave breaches of Additional Protocol I,
besides defining war crimes that neither the Conventions nor the Protocols consider, for

example those committed in non-international armed conflicts.

Regardless of whether a State is a party to the Rome Statute or not, it may still
seek to ensure punishment through domestic legislation of the war crimes specified
under the Rome Statute. To a large extend this will allow meeting obligations arising
under international customary law. Whatever the case, the fact that there are differences
in the definition of war crimes in the Rome Statute and in Additional Protocol I
should not detract from the obligation to give full effect to the latter. For that purpose
it will be crucial to give due attention to the crimes not listed by the Rome Statute,
namely those concerning attacks against installations containing dangerous forces,
attacks against non-defended localities and demilitarized zones and the delay in the
repatriation of prisoners of war, as provided under articles 85(3)(c), 85(3)(d) and 85(4)
(b) of Additional Protocol I, respectively. Likewise, Additional Protocol I obligations
will not be satisfied by solely relying on the definitions contained in the Rome Statute
when those definitions are narrower than those of the Protocol for similar crimes. The
problem arises, for example, in the definition of article 8(2)(b)(iv) Rome Statute of

the crime of intentionally “launching an attack in the knowledge that such attack will
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cause incidental loss of life or injury to civilians [...] which would be clearly excessive
in relation to the concrete and direct overall military advantage anticipated”. For the
same crime article 85(3)(b) of Additional Protocol I does not require that the civilian
loss be “clearly” excessive, nor does it require that the “overall” military advantage be
evaluated. In other words, absent these conditions the crime cannot be punished despite

the obligation to do so stemming from Protocol I.

The Symposium on the New Developments of International Criminal Law which
was held in Beijing from April 25 — 26, 2009, allowed to address these and wide range
other challenges in quite some detail. The ICRC is honoured to have been able to
contribute to the important work accomplished and grateful to the Research Centre for
International Criminal Law and International Humanitarian Law at China University of
Political Science and Law (CUPL) for having provided such a productive platform for

discussions and a meaningful exchange with experts.

tfo

Anton Camen
Deputy Head of Delegation
Regional Delegation for East Asia

International Committee of the Red Cross
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