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Chapter 1

THE SPIRIT OF THE
AMERICAN SYSTEM

To capture the spirit of the government of the
United States is far from easy. Not only is this true
for those accustomed to parliamentary governments
such as that of Great Britain, it is true also for the
Americans themselves.

Without departing far from the truth, one can de-
scribe the British system of government in relatively
few words. There is the principle of concentration
of responsibility, derived from the great number of
voters but steadily narrowing as it goes upward: from
the House of Commons (the part of Parliament
elected by the people) to the majority political party,
from party to Cabinet, from Cabinet to Prime Minis-
ter. In this situation a ‘“government”—officials
chosen by the party in power—can govern; the
opposition party can act as critic and propose other
policies. The necessary degree of expertness in govern-
ment is provided by a permanent civil service under
the Cabinet. No higher law such as a written constitut-
ion limits the range of parliamentary power. No
irresponsible use of executive power is outside the
area of parliamentary questioning.

The American system is more difficult to under-
stand and briefly describe. 1t possesses a supreme and
written constitution, which always places limits on
governmental action. Some provisions of the consti-
tution establish limitations upon all government.
Moreover, the system is also a federal system, a union
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2 The Spirit of the American System

of states under a central government. Some parts of
the constitution limit the national government and
some limit the state governments. In addition, other
provisions limit the various branches of the national
government. In the British system, a parliamentary
election also determines who shall be Prime Minis-
ter; but the American Constitution provides for sep-
arate election of President and Congress. This separa-
tion not only divided the power but seems to have
given form to a permanent conflict between the exec-
utive and legislative branches of government. Being
constitutional equals, each must defend its policy to
the other. Combining all these various and indepen-
dent elements, the system has produced what may be
called ‘“‘government by consensus.” This is an un-
spoken requirement that major changes must have
the support of more than a slight majority of the
voting public.

Also in contrast to the British system, political
leadership in America is very fluid. The role played
by political party, while fairly strong in matters of
organization, is increasingly weak in matters of pol-
icy. The power that always accompanies expertness
is shared among the bureaucracy, the staffs of Con-
gress, and private pressure groups. It is the principal
theme of this book that these various and differing
elements do, in fact, constitute a workable system,
surprisingly suited in some ways to the needs of gov-
erning today.

It will assist our study if we take a general survey
of the important elements of the American system
before studying any of these interlocking elements
in detail.

We give first place to the constitutional principle
that laws of different kinds have different grades of
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3 The Spirit of the American System

importance. In Britain, all law has equal importance.
The latest law enacted by Parliament may change or
set aside any earlier law with which it disagrees. This
isnot soin the United States. Constitutional laws rank
higher than other types of laws. They establish a
standard which ordinary laws must follow. Amend-
ment. of these superior laws requires a special and
much more difficult process.

This higher “constitutional law” includes elements
that have given to American government many of
its most characteristic features. First, it has established
a zone of freedom, an area in which no government
may legally operate. These provisions of the Con-
stitution do whatever can be done by law to safe-
guard those individual rights which history has found
to be the mark of a just and free society: freedom
of speech and worship, the right of habeas corpus,
freedom from the loss of life, liberty, or property, ex-
cept by proper legal procedure, and protection from
unreasonable searches and seizures.

Secondly, the federal principle rests on the Con-
stitution. Constitutional law has divided the areas of
permitted government action into that permitted only
to the nation, that permitted only to the states, and
that shared by both. This is something legally very
different from a granting of powers by the British
Parliament to local authorities, powers which may be
taken away as easily as they are granted.

Thirdly, the Constitution establishes the machinery
of the national government. That is, it names the major
offices and organizations of the government, describes
how they must be selected, and assigns their powers
and duties. This assignment has been based on two
principles which seem to conflict. The first principle
is the separation of powers into legislative, executive,



KBIHIEER RS 3
aEEERE o fERE, —YIEMRERFEIGE S S il
MR, ANSEE T AR R TS, AT ek A T
k. REMHHRA—F. EEak bk, hEEE
HIEREE, HAD ARSI B IEFEERGE AN
HEBEMERF.

a AT R Y B, AR G EBRBUS A A %
BEM R Bk, TR T —EBUFAEKET N E hiitb
o ELEENGKCREITRE, FBE gk RIEE AR A
AT 2 7 W55 el AR IE R AR A diit @ RaE: 5 6l
EEB, ASREHE, BRIHKBIESERER, TEHEA
K dr, BhsE, URGEEARSR EHGERHE.

Hk, BRI ER R E . BT AT A9 HERR hn L &1
7 AMRBRBER, BERBREN, BHhBEREMEMN 5
Fo ML, EMERR SN E R AL, S
TBEA R ENR S

=, WIEROL T 2BBUR B, st CrIBREK
FEEEREHE, BUESLERLX, MEeMoR TRENDRRE. &
R 5 URAR R 9 S G M L T AR A 1 T o 58— (18 UL s
NBN R TBMA . B AR EIEREA, REEEEF



4 The Spirit of the American System

and judicial. The second is the principle of checks and
balances, by which the executive and legislative
branches share certain powers that might more reason-
ably seem to belong to one or the other. These are
the two principles of American government which
are most often criticized and most difficult to under-
stand. They have frequently been a cause of confu-
sion and conflict. They have resulted in great differ-
ences in the relationship between President and Con-
gress.

It is obvious to us today that a system of laws of
different rank, such as the Constitution provided, de-
manded interpretation, even though the Constitution
was itself silent on this point. This role has been
assumed by the Supreme Court. Its decisions are the
final authority as to what is or is not permitted either
to the nation or the states; what is or is not a proper
action by Congress or the President.

Yet the Constitution is only partly or indirectly
the parent of much of the American system. The
“unwritten Constitution” of custom and use has had
a major role. Custom has changed separation of pow-
ers and checks and balances into something quite dif-
ferent, that is, a situation in which one branch must
defend its use of power before its constitutional equal.

Then, too, power is itself distributed in a compli-
cated pattern among different institutions. This re-
sults in a group of customs which together might be
called ‘‘government by consensus.”” This means that
major changes in public policy are made only if they
have the support of substantial elements in each of the
major geographic regions and major economic groups
into which the country is divided. This gives a qual-
ity of conservatism to the government nationally
moderated by freedom to experiment by individual
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5 The Spint of the American System

states.

Political party is not mentioned in the Constitu-
tion. Nevertheless, it has proved to be the great or-
ganizer. It organizes the administration of a President.
It organizes most of the legislatures, especially Con-
gress. It has an important part in organizing relations
between legislature and executive. It organizes the
voting public in the selection of public officials.

The American Constitution is like the steel beams
that form the frame of a great building. The details
are ever-changing. So also are many of the important
elements, but these change more slowly. The struc-
ture as a whole remains largely untouched, though the
nation has grown from a thinly populated group of
separate states along the Atlantic coast to a world
power.

No one should be misled by the widely discussed
conflicts and surface imperfections of the American
government into underrating the merit of its Con-
stitution. Its faults tend to be more noticeable than
those of most other constitutions. Its merits are more
difficult to understand. That it has many great merits
would seem to be indicated by the long-lasting re-
sults. This Constitution, mostly unchanged, has con-
tinued to exist for more than 187 years —longer than
any other written constitution still in use. Under it,
and in part because of it, a nation of mixed and rest-
less people has developed a nation and a continent,
achieved a standard of living the highest the world
has ever known, given the masses of people greater
opportunities educationally and economically than
any other people, preserved the great freedoms, and
assumed an international leadership and international
obligations as no other nation in history.
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Chapter 2
THE WRITTEN CONSTITUTION

The American Constitution of 1789 was a product
of 18th century political theory, especially the ideas
of John Locke and Montesquieu. Government should
be limited, Locke said. It was an agreement freely
made which could be ended under certain conditions.
The rights of man which came from nature or God
were supreme and to be encouraged. Separation of
powers was one of Locke’s and Montesquieu’s ideas,
so it was clear that the new constitution would in-
clude three branches of government—legislative, ex-
ecutive and judicial. This had been the familiar ex-
perience of the 13 colonies before they united, and
was characteristic of the state constitutions that were
written before the Federal Constitution. Many of these
state constitutions also contained “bills of rights”—
laws which protected men’s natural rights.

Many practical provisions were included in the Con-
stitution to assure that the United States would in fact
be a nation, instead of the loose union as it had been
under the earlier Articles of Confederation. That
agreement had created a Congress of the United
States with strictly limited governing powers. Its
members were not elected by the people, but chosen
by the state legislatures. This Congress had no inde-
pendent taxing power; to pay its bills, it either de-
pended upon grants from the states or issued paper
money, which rapidly lost much of its value. Com-
merce between the states was seriously limited be-
cause the states taxed such trade; nevertheless, the
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