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Abstract

The commercial bribery crime is a global problem, and also one of
the important social issues that the current Chinese society pays the
most attention to.To study the commercial bribery crime is not only the
demand of reality, but also the demand of the perfection of theory of
criminal law itself, and even more the demand of the development of
criminal legislation and judicial practice.

The commercial bribery crime is bribery crime which occurs in
the business sphere in short.As the crime of commercial bribe behav—
ior, its scope should be corresponded to all the bribery crime in crimi—
nal law.

From the object infringed by the commercial bribery crime, it in—
cludes the market order of fair competition and the honesty of related
units personnel.Among them, main objects infringed by the commer—
cial bribery crime are market order of fair competition, which usually
occurs among businessmen, and secondary object is the honesty of the
personnel of the companies, enterprises and the other units.The object
of the commercial bribery crime that occurs between businessmen and
the state or government functionary is totally different.lt is useful to dif—
ferentiate these two objects for judicial identification and legislative

improvement of the commercial bribery crime.
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From the duty elements of the commercial bribery crime, the re—
lationship between "taking advantage of his position" and "taking ad-
vantage of personal power or position" constitutes a unity of two oppo—
site sides.The term "taking advantage of his position" means making
use of one's post privilege, with the feature of direct post conditionality.
Whereas, the term "taking advantage of personal power or position
"means making use of an advantageous condition which is based on
one's post privilege, but does not meet the degrees of direct condition—
ality, with the feature of indirect post conditionality.

From the interest elements of the commercial bribery crime,
"seeking benefits for others" in the present law is a necessary constitu—
tion wherever in the crime of acceptance to demand bribery or in the
crime of acceptance to receive others' property."seeking benefits for
others" is a dynamic process, comprising such acts at different stages
as preparing for seeking benefits for others, being seeking benefits for
others but yet to be settled, and having gained benefits for others.

The commercial bribery crime is a common problem that every
country in the world is confronted with.The legislation of the commer—
cial bribery crime in overseas and international community has been
increasingly emerging such trends as tightening the arm of the criminal
law, reinforcing legal liability, widening channels of collecting evi-
dence, reducing legal requirement of applying evidences, and strength—
ening cooperation of procedure of recovering property.Although there
are the same points about the legislation of the com mercial bribery
crime among China, overseas and international community, their spirit
~is quite different.Therefore,we should refer the thread of UN An—

ti-Corruption Convention, and learn the successful experience of pun-—
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ishing the commercial bribery crime in overseas and international com—
munity , perfecting criminal substantial law and criminal procedure law
of the commercial bribery crime in our country.

As far as the perfection of the criminal substantial law of the com—
mercial bribery crime is concerned, it should be guided by "strict but
not severe'" criminal policy, paying attention to the following points:
(1)The accusation system should be adjusted and enriched. Such
crimes as crime of bribery of a unit, organizational bribery and crime of
offering bribes to a unit should be cancelled, integrated into bribery
crime and crime of giving a bribe respectively. And such crimes as
crime of offering bribes to foreign public officials and officials of public
international organizations, crime of bribery of foreign public officials
and officials of public international organizations, crime of offering
bribes to influenced personnel and crime of bribery of influenced per—
sonnel should be supplemented into our law. Meanwhile, the an—
tecedent and subsequent acts of the commercial bribery crime should
be criminalized.( 2 )The subject elements should be reformed and per—
fected. The scope of state functionary in criminal law should be puri-
fied, limited to government officials. Meanwhile, the subject scopes of
crime of bribery of the non— government personnel, the subject and
action target of crime of introducing a bribe should also be expanded.
(3)The scope of bribes of the commercial bribery crime should be ex—
panded from "money and goods" to "unjust advantages".(4 )The action
modes of the commercial bribery crime should be supplemented, with
the action modes of crime of giving a bribe containing the actions
"promise to offer", "propose to offer" and "offer", and with the action

modes of bribery crime containing the actions "accept bribes",
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"promise to accept bribes" and "ask for bribes". (5)The requisites of
interest, including the requisites of "securing benefits for others" in
bribery crime and "for seeking unfair benefits" in crime of giving a
bribe should be cancelled. (6 )The condemnation amount standard of
bribery crime should be cancelled, with the commercial bribe behavior
carried out "zero tolerance". (7)The penalty arrangement should be
optimized ,with capital punishment setting's modernization, penalty
measure's variety, penalty arrangement's equalization and non— penalty—
measure's reinforcement realized step by step.

As for the perfection of the criminal procedure law of the commer-
cial bribery crime, it should be complied with value orientation of
strengthening the punishment of crime and keeping the base line of due
process, with emphasis on the following aspects: (1)We should fully
protect witness, appraiser, victim and the person who reports, making
them exempt from possible retaliation or intimidation . (2)We should
establish taint witness system, setting different methods of liability ex—
emption according to the degrees of the taint witness's providing sub-
stantial coordination for business bribe cases, and the effects of the ev—~
idences which the taint witness provides for cracking down the business
bribe cases. (3)We should establish special investigation measures,
with definitely endowing the investigating units the rights of special in~
vestigation , meanwhile, allowing court adopt of these evidences by
means of special investigation measures.(4 )We should set up the rules
of presumption and inversion of burden of persuasion, so as to reduce
the burden of proof of the prosecuting party,and accelerate judicial
progress ,and then realize judicial economy.Meanwhile, we should es—

tablish the rule of conventional evidence exclusion, exploding various
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latent rules in the business sphere.(5)We should construct and perfect
the lawsuit system of public service and criminal absence justice sys—
tem, so as to perfect the lawsuit mechanism of recovery of property,
and adapt demands of recovering property of the commercial bribery

crime.
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