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—. & state liability Z53g9 /1, %4213

HE B X RESUNMEF B BHE, 3t & 55 - State Liability .
Tort Law and Beyond" XM B Zit AFEXR R, A ERME
AP XZERERAT BERS Eﬁi}é‘%"hﬁﬁ%@ﬁ%%flﬁﬁf]?%
HA " ERRE"XENRR, BN TR MAABIERM
IR, Elgﬁﬁﬁﬁnz?k@E"Tﬁllﬁm—/l\q:"bi%sﬂ,ﬁﬁiz—
U]X%Bz/ﬁﬂ?a%/%/u,ifé@%iﬂ‘,lﬁﬁﬁfimgﬁﬂo EERE

AR EAERNABRENRSE, EANNRARB TN, B
%TET%FEAEE’\J’FX*UZ<§1§5E,’ﬁﬁ(%ﬁ?ﬁ‘?’ﬁ\%ﬁ*ﬂ&%ﬁ
FHRREMEELT , EREMXESELABEN . BEYELT. B
RERBA - EEEFERAUEEGERN AREHF%
BAE MAEMBX LR OEREX/NERBEEETIEA
EMEM " EZFLR L XHAENN BREE"RNARS
AEPFRTMARGEEEATRE, AERARIEEST AR
EPFN'ERXTE Z5ERR, EETUNE FERE LS A
HJ state responsibility — g 1B? £ & & <% & liability 1 & re-
sponsibility > [8] f§ X HI|1E ?

(1) B2 (KXE . BRESEEIIE), RONE) #+ 5 2006 58 1,
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BEGARMERT—T, ERFX"FE" — AN EHEIE
Ao HEER , RMNAN, EFE L INNEXRRREETN
> :.duty, obligation, liability, responsibility, #x#&48% 588
B, XERETCZENXANEZEERAEN,

Duty: 1. # ® % JX Law Encyclopedia ¥ #& %, duty B
AT 4 X, (1) An act or a course of action that is re-
quired of one by position, social custom, law, or religion:
Do your duty to your country. a. Moral obligation; acting
out of duty. b. The compulsion felt to meet such obligation.
(2) A service, function, or task assigned to one, especially
in the armed forces: hazardous duty. (3) Function or
work; service: jury duty. See synonyms at function. (4) A
tax charged by a government, especially on imports. ...
2. B # W 4K Law Encyclopedia #y ## B (# 2 & X RXER T
% B 3% 4 ¢4 ),Duty; A legal obligation that entails mandatory
conduct or performance. With respect to the laws relating to
customs duties, a tax owed to the government for the import
or export of goods. A fiduciary, such as an executor or trus-
tee, who occupies a position of confidence in relation to a
third person, owes such person a duty to render services,
provide care, or perform certain acts on his or her behalf.

In the context of negligence cases, a person has a duty
to comport himself or herself in a particular manner with re-

spect to another person.(2)

RAS MNZXATBEPBEMNTUE Y duty IEXETEHER:
(1) BT HEIRZRURRBEEMOmERAMNDL

(2) Z3 htp://www. answers. com/duty (B J55RI F 2009 45 H 1 H) , My
Xt duy WIBR E¥ REZBBRHESELE S,
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THETHTARETHALRE (2) KHERXRANRSETHE R
REES . BHAATERD(3) REFELE (4) BFHE,
AEBTHOFEBK, BHRER, duty WP XN RIBEEF . FE.
K XEES B KEXBE,

Obligation: 1. Law Encyclopedia(# 4 & X X & A F
#E % #iEH F) . A generic term for any type of legal duty
or liability. In its original sense, the term obligation was ver-
y technical in nature and applied to the responsibility to pay
money owed on certain written documents that were execu-
ted under seal. Currently obligation is used in reference to
anything that an individual is required to do because of a
promise, vow, oath, contract, or law. It refers to a legal or
moral duty that an individual can be forced to perform or pe-
nalized for neglecting to perform. e. g., absolute obliga-
tion, contractual obligation, express obligation, implied ob-
ligation, joint obligation, several obligation, moral obliga-
tion, primary obligation, penal obligation . ..2. Wikipedia;
An obligation is a requirement to take some course of ac-
tion. It can be legal or moral. There are also obligations in
other normative contexts, such as obligations of etiquette,
social obligations, and so on. In terms of politics, obliga-
tions are requirements that are to fulfill. These are generally
in the form of legal obligations, which incur a penalty for
lack of fulfillment, although certain people are obliged to
carry out certain actions for other reasons as well, which
can be due to tradition or social reasons. Obligations vary
from person to person, for example, a person holding a po-
litical office will generally have far more obligations than an
average adult citizen, who themselves will have more obli-
gations than a child. Obligations are generally granted in re-

turn for an increase in an individual’s rights or power. In le-
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gal field, common obligations of citizens include a require-
ment to participate as a juror if called upon and to pay ta-
xes, which is seen as a return for the right to participate in
the electoral process and the financial and physical protec-
tion by the state. Another example, though not a common
law obligation, is the US Constitutional requirement to par-
ticipate in a census every ten years, which, like many legal

obligations, often incurs a fine if not completed. .. .03

M E#REI TR T AE H, 4k Law Encyclopedia £ ## £ , obligation
B R E (duty) Fsk £ 3 4 ( liability) BB R, HREAME X
B NEEFNEN SRTHBEXEMAEZERETX
&, NENERTHCEZFARTRMERNBEXH T, ME
ESRAE REN/AKHNES ARENREERRLIKE
X %, T4k Wikipedia # #i2 8 , obligation & #& & %1 X B X ¥
FH,EERAEETEAEZANEEFT, ERARTH, ETER
FHAMEES D, AEAYHE, ZARELIAHNMNER,
sEf2 L1 obligation M RIEH TEHRE, BEAEAELRE
B, UEAGBUEAORAACHRERS WiZEEASTEZ
ABFFHRERIEMNES, Obligation f{&KIE R A5, 8
BAREEFAENNSHREEBAES MEBREANER
AHMEAZKBHXNEES, BXER L, BE LB DEER ob-
ligation BEEFBHEAREXESETF—ENAREE, WX
REBGZXE,NETEEI TR, BLIEXR, obligation Ay
XHREBENZRE XS BE RER". EEAL, St duty £
R, A HAEERER, EFEAEE L, BRI T duty 30 liability
FAANBINE, BEXHLBRFHAE,
Liability; 1. # # Columbia Encyclopedia ¥ # % : In°
law, an obligation of one party to another, usually to com-

(3} %R http://www. answers. com/topic/obligation , B JF [ T 2009 £5 A 1 H,



BHERE

pensate financially. It is a fundamental aspect of tort law,
although liability may also arise from duties entered into by
special agreement, as in a contract or in the carrying out of
a fiduciary duty. Liability is not always the result of an inten-
tionally damaging act or of some proven fault like negli-
gence. The affixing of liability may once have been simply a

peace-preserving alternative to the practice of an injured par-

ty taking vengeance. Further, the law’s emphasis has long
been that one who is able to pay (who, in modern terms,
has “deep pockets”) should pay one who has lost some-
thing through an action of the payer, even if that action was
blameless. ... 2. Law Encyclopedia( % 24 X X #E A T #
% #3E# %) . A comprehensive legal term that describes
the condition of being actually or potentially subject to a le-
gal obligation. In law, a legal liability is a situation in which
a person is liable, such in situations of tort concerning prop-
erty or reputation and is therefore responsible to pay com-
pensation for any damage incurred; liability may be civil or
criminal. Compensation for damages usually resolved the li-
ability. Vicarious liability arises under the common law doc-
trine of agency-respondeat superior-the responsibility of the
superior for the acts of their subordinate. In commercial
law, limited liability is a form of business ownership in
which business owners are legally responsible for no more
than the amount that they have contributed to a venture. If
for example, a business goes bankrupt an owner with limit-
ed liability will not lose unrelated assets such as a personal
residence (assuming they do not give personal guarantees) .
This is the standard model for larger businesses, in which a

shareholder will only lose the amount invested (in the form

of stock value decreasing). Manufacturer’s liability is a legal

A\



vi

BREE:UARREIFSETF

concept in most countries that reflects the fact that producers

have a responsibility not to sell a defective product. (4]

1R #E Columbia Encyclopedia f3f& &, liability B E— AN B —FH
FAERNS  HFEBERENS—ANSEREENS. NLE
RAERNBERNTUEY, £%E L, liabilty RRITUER
EINREMERTURHELARE, PXMMIBTUR X
FE R FTERBETTREBRESRT,
i X F responsibility , 42 38 Antonyms R4 £& i3 BR 2 it 49 @ X
id, T EH accountability #1 blame B, B "I EE"F"FH X
F£"MBR . accountability XM EEX B R HMANFM B IEE
=, B —HER " Accountability through Liability” ( @it 17 &
ERERBR) DA, A TEF AL KL A accountability TEZ
B RERR " ZAE"RORTE . TE,. RNBEEFELMHNAA
Xt responsibility FIRERE
Responsibility: 1. Philosophy Dictionary # # % . So-
cially, peoples’ responsibilities are those things for which
they are accountable; failure to discharge a responsibility
renders one liable to some censure or penalty. A job, or
profession, or social role will be partly defined in terms of
the responsibilities it involves. The extent of responsibility
not just for oneself but for others is a central topic for politi-
cal and ethical theory (“Am | my brother’s keeper?”). Un-
derstanding the nature of our causal responsibility for our
own thoughts, natures, and actions is the main problem in
any theory of action. 2. Law Dictionary ¥ # % . Responsi-
bility,, the obligation to answer for an act and to repair any
injury caused by that act, 426 P. 2d 828, 835 the state of
being answerable for an obligation, 316 S. W. 2d 662,

(4) Z W http://www. answers. com/liability, B /514 R] F 2009 4E5 A 1 H,



BHERE

671; as used in statutes such as those governing awards of
local public contracts to “responsible bidders,” the term re-
fers to “the characteristic the absence of which would cause
fair-minded and reasonable men to believe it was not in the
best interest of the municipality to award the contract to the
lowest bidder,” 432 A. 2d 564, 566, and may involve ex-
perience, financial ability and adequate facilities. 149 A.
2d 228, 234.(5)

M_ETH Philosophy Dictionary & Law Dictionary §J## Bk &, re-
sponsibility 3t 218 AL FARKBHTE, ABROTETEE #F Y
REIEMREET, STEEI-—EIEMNEF-—ERUHEL
2563 responsibility SEBRE "IRE ", YR, responmbnhty@
BRENETAREENE, AN ZTAMERNHERETEE (X
NE X5 liability BB A XER). HR, EREXEBRF , re-
sponsibility 5 H i — & & X, RS <, E=E L, responsibili-
ty A RIBTABEX AN BREFJE XS NB%,
ZAEEREIE, EHINA, ERIRBE T, & liability #%
H'BERT B RAEEERE"REFIR LM, ™ responsi-
bility ¥ M " RE FTEXF"WEHERZH L,

{ =) state liability v. state responsibility

state liability I MIHLHBREFARKAZNAE, EFET
¥ B8 3% ( European Union Law) ¥eh, R, 7ERRE A S P, B BE K
REHAE XS RLHEHFRTHIER IS O ILEER(EC law),
BRRALRZEETFMAONA, BREARFAXRFIEMN
BF, NS FABEREE, BRARTESBIARENAREE
BEXLHEAR, W2k, YREARESRREAZE,FESH
RAEAREZHRE,VNZEREZNHEBERRBEENTAK
JHE R = E (state liability) , it AEREREINERBER LD

(5] 2 W http://www. answers. com/responsibility , B J5 7 [A] F 2009 £5H1H,
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KRAREZNMEFRIEM. MBEZXEESHE T 7 MNMEURF,
XERFERGUERBXRRFRAXARFTE, FAXENF L
MIEHBIESHEZZEZEZNHEREN (the doctrine of direct
effect)( ) REHI LM, RENELERBAESHERUELZE
REE| E’]/\;tﬂﬁ%jrnﬁ(emanatlons of the state) #3E8 RKIBHR £
EFRT. ER, N TREBXESHNEWEAESEA, EF¥WE
R, B O B A BT — E:"-:?’%Jzﬁbﬁ&%ﬁiéﬂzﬂi@%U_???EQEJ\
{F ( vertical responsibility of the state) , th a3t 2 XX FED
REEENEEERYS (vertical direct effect) , H 38 I L X R
ZE R, A RFAR M (private individuals) , th 3 2 i 1X L & 3t
KIESAREB LT EBEZER S (horizontal direct effect) , Bl (&
XL BB AT IX L FA R NMESR NN T /1T,

E R T ER N ( the principle of state liability ) § B & 4 5 2
KREBAFIABHERETSAREAIFE AR ZLIME( Fran-
covich and Bonifaci v. Republic of Italy) 8.7}, #ZiZEH , &K
BB TRAERELHBNRESE 80/987 S44, KkiBixiES,
HEWEFHN, BUFRIZALEXBE=CVFFRAN T ASE
BEMEAR, MEZXER, EEARANELT , AL REESE
ZEL M IR, BM %R ( European Court of Justice, ECJ)
HRINABANBFAEREEENS, EXFEETHL T ARE
BHRKHETEE. RMNEREL ML RN ERRE BRES
BT B IE S, BB R IE E R 3T 1E ( state liability) , 8 £ JR& 75 0
DB UERBESERTF THEENA, FELMENEERT A

(6] MBBUHAMEKE —-RIVRAZHE, BB E S0 MEQRT LI B4R
BOR ) R 3K BAR N A A (directly effective) f Bk, 3X Sb k4 40 5 BRIL K 1 26
35 H (Primary Community laws) B #L5E ( Regulations) , R 2 , X MM E B H L B4
B #3717 (indirectly effective) f B ,

(7] Cases C-6 and 9/90) [1991] ECR I-5375. X FREEM A MNEREREE
{EJ5 X5 — % (Tort Law Abounding: Liability, Sanction, and the EC]) i 8 (49 ) th & ¥
AR, HWEH R hitp: //eur-lex. europa. eu/smartapi/cgi/sga_doc? smartapi! celexapi!
prod! CELEXnumdoc&lg = EN&numdoc = 61990J0006&model = guichett, & J5 i 6 F
200945 H1H,



F#8% | ix

HOARIAG, WA, HREREIRKBEESCELMEZINRE
TEAREEREBER, XN RBEHEREBE M T Francov-
ich BRI, AE i — MR RAERABERBEETELAEEUAT=
AN (1) BERRBEENT A (2) BETHRARERR
A, (3) SFEFASRMIIRT, B NREXLEEER
CRER, ARERNERZA, RESEERARBERNEEER
EREBEZIRA 170

EXARE4E T JLEINE, B Brasserie du Pécheur v. Federal
Republic of Germany % R v. Secretary of State for Transport ex
parte Factortame Ltd £ 8), FFEXAELEELRP,BRR
{E ( state liability) RN SR H— S HNBE. At , RAERME
R I {E ( state liability) #5327 FTHIARE

(1) WAIEHWR B EELMELZBRFNME—ERF;

(2) MIPHBEAENTALTEETE,

(3) AAEMBET A SR EEMEINRAZETHEERE
BRRXALY

EX=ZAN&AH EHVEEREXRGFAEREHNNTER
EBERNTATEMMITATNER., R1E 1996 FRMNERX
Dillenkofer and others v. Federal Republic of Germany 31%) {£

[(8) (Cases C-46 and C-48/93) [1996] ECR I-1029, Brasserie EHRER—F
ERER AR, BTN EER AN EERENEN AR, RIEEEA
TR, 240 R B B A ) g 4 vk A S 2 1k SR BB A R R R R 45 M IR SR 4K
B30 M EMEA L Bk, REAFAEREKBEREREE T U7 (Bundes-
gerichtshof, German Federal Court of Justice) , BER 8 B B AT 3L A A FEZHMELT
s, MREBRAESTFER . hitp://eur-lex. europa. eu/smartapi/cgi/sga_doc? smart-
api! celexapi! prod! CELEXnumdoe&lg = EN&numdoc = 61993J0046 &model = guichett,
BIG ViR T 2009425 A3 H,

(9] JEH:1. The EU law breached must have been intended to confer rights on in-
dividuals, 2. The breach must be sufficiently serious, 3. There must be a direct causal link
between the state’s breach and the loss suffered

(10) (Cases C-178, 179, 188, 189 and 190/94) [1996] ECR I[-4845, details a-
vailable at http://eur-lex. europa. eu/smartapi/cgi/sga _doc? smartapi! celexapi! prod!
CELEXnumdoc&lg = EN&numdoc =61994J0178 &model = guichett, B J5 1 A F 2009 4E 5
A3H., EHEP, BRMEREHREL . KARAERAENESRABERARSH
3% E R R LA B E R R B B R B R 4 [E R T T (state liability) o
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MBRTUAEH, XMTAFEMNRERR , RAERTRAES
AETRHFEBUTENEETA. BN, RIBEARBEBRR R v.
Ministry of Agriculture, Fisheries and Food, ex parte Hedley Lo-
mas (lreland) Ltd B'OER R, BXE B — Mg, BRE,
REAVHTFBIANAERNEATACLESEINEHERSR
1E (the breach is sufficiently serious to justify state liability) {2

ALERENR, BERFTERUN FRRAFTEMNBRS L
RAEBRARZNETRER. MEXRERBFTHESHNE, K—
TMAEREN XEPAASE, EREREEXBRAHRF D
AN E S MEXRER, UEBRLZABERREBEER
£ (state liability) o BXBIESH MEB R I ARRE T ER 2.
BLFEFENES URTHENNARIANM S EAF &
MES  BREXAERERERENEI 2 EANEH.

XI F state liability RUANE R, ERAZRS KBZXHER
EEESRBRMAESFUNAL DB, EERMET X — A #
TRTHNEHTEZ - EREESIENE B, EEBE
ENFERRET—EHENEIFiL,

state responsibility 5 responsibility of state | &~ — £, Z R 5
B—"TERZE EHELC, FABEKRKEZ (the laws of state re-
sponsibility) 248 = [E 5 & fx B Fr X & 85, # & 16 B A& 20 )ik
ERAERTINERERRVAZTR, BRTTHNRMRMR
REFENERS NBELXH, ZRNERERETHE
REXHERXSHAMEZABRZEREGR, FiT, X BN
ERXFTEAMNBERERZ LM KRR (secondary) # 0, A7 18
KRBT ERERAESEREFRE LA RAR” (primary) #0
HRKEHAN(FNERFRELXTFEARIALEERE) 2

(11) (Case C-5/94) [1996] ECR 12553, details available at http://eur-lex. europa.
eu/smartapi/cgi/sga_doc? smartapi! celexapi! prod! CELEXnumdoc&lg = EN&numdoc =
61994 J0005 &model = guichett, B J5 /8] F 2009 45 A 3 H,

(12) Cf http://www. answers. com/topic/state-liability? cat = biz-fin, B J5§ 1 [B] F
200945 A3 H,
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B, ERAIEFAURRBHARF A EABN - LEERA
T, RAEBREEEA BN WM TUEERXSEFANZ
ﬁf‘ﬂﬁ%}ﬂm%ﬂ?ﬁ;ﬂﬁo ERFEAMBIXT LIS WA
1) EFAMKERRETANES (2) BFER BB

Ziﬁ{’dliﬁiﬁ’] THRASABRTAHNEE (3) BRKERER
BEEH R (4) BRAIEREBERENE R,

EREAZELEIEEABIRFRE. XMRAAN
TEF 2001 £ 8 B HER % ZE R £ (International Law Commis-
sion, LC)BRAM(ERN BRAZTAREBETENZFRER)
( Draft Articles on the Responsibility of States for Internationally
Wrongful Acts)t3), i’f‘ HERERXERLERNERZRNLE
Ak, HEHRNUE £ ?'J & BR 3% B2 ( International Court of Jus-
tice, ICJ) E’ﬂ%lﬁﬁ“‘”,,bﬁiJ:Eﬁf@ﬁrZFE‘l}*/z%xO

REXELRSER T, BEEHRALRERTHERES
h, AHEUBHTHEREN, bME(KE S E) (General A-
greement on Tariffs and Trade) A BN A2 ) ( European
Convention on Human Rights) & 24 1, £i% B 7 455! YR IE
) s

M HIEAE A, FR 1A I state liability 5 state responsibili-
ty (iE BIEBER,MTERENNEATRAZXBERETHNIEL, M
EENZEERZNEERMNZ —. HELHUIMIR, state liability
Z42TUBEH BEREERL R ERRERERE",M
state responsibility M T #FAH " ERTE " H"BRRFT "o £T

(13) See UN GAOR, 56th Sess, Supp No.10, p.43, UN Doc A/56/10 (2001) N
(14] EFRERE (IC]) £ Gabitkovo-Nagyamaros Project ( Hungary/Slovakia ) & &
Bl T A RE R MY P SLE ,see IC] Reports 1997, at 7.

{15) See http://www. answers. com/topic/state-responsibility? cat = biz-fin (& J5 i
FF200945 A1 B), ZNERERE LWERRERRFANARES £ H W
i #1 $1 A : Daniel Bodansky and John R. Crook, “Symposium; The ILC’s State Responsibil-
ity Articles,” (2002) 96 American Journal of International Law 773 ; The ILC's Draft Arti-
cles on State Responsibility; Rt 8 3 . E bRtk LW E R H (T ERMERARET AN
FAT) ,2004 £ h EB®EREW LRI
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sk AT liability  responsibility 9 — R IARERI XN EEEZ &,
EELAPELAZEGENATEHEEL, XAEBEFR T "ER
EE", EAFEF, FEX T liability responsibility ) X 4> —
MEBERL,MREERE, BRI,V —REAAR"EX
BERT X" BRAEBEHEIRE ", i, state liability 5 state
responsibility th R 2 & B EMBFE R, BT HEHMNS KU, state
liability 2 B R # &R & EBrE X % B & 18 E 5 3 £ ( state respon-
sibility) I —MEZENRERIAER.

Y, BESFBRAN— =2, M L3 state liability % state
responsibility WA ERRBIBEREAFX LMER, X FHREZES
fJ state liability E’J%é)ﬁﬁﬂfé@ﬁ? A% 1% B9 12 BLA T AE (ordi-
nary law of torts ) ({7 1& & 31 f£ ( administrative torts liability ) |
E bR &R E %’?5‘?1{ international law of state responsibility) ,
IF 2 % 5% 12 U £ ( constitutional tort liability) , # 2 JE & & %X
B BRBAXAFER—EERTFo

KB g

MBI X state liability 5 state responsibility 9t &8 B 4107
AE W, state liability §E R — N ERBEAFBINEAMNERIE
Lo X—RH, EXXABEENSEREREMTH, EZLA
GSRBEHEARBEZENNREE. ABMTR-TIIXSI RN 5
state liability B X 89 JL BN A B ¥ R, £ K & Francovich %
Brasserie du Pé&cheur £ ) & Factortame R F|E— X EEEH
ERBQE HREEFEER. FREMTABHENEM,

(—) AESR

ERHAL BR "N, EEFRA, ABEEORHEEIE
EEW. £"8F XTEBRHOEA" W EEFTR LS
' ERXFRET EHEAR— T EERTHEE WL "BH
ERPHNFAEE HR, EZEXTERTNEREE-—EREAEEAR



