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ABSTRACT

ABSTRACT

From a public law perspective, centering on the welfare rights
which are constitutional rights, examining the development of the welfare
system and the theory of welfare rights in the world, this dissertation
studies the welfare rights(WRs). It analyses the concept of WRs, their
characteristics and contents, and proves their justification from the value
sense, and criticizes the viewpoints of opposing the establishment of
WRs. It also discusses the conditions in realizing WRs and the remedies
for them. At the end, facing the problems in the legislations and systems
of the WRs in China, the paper puts forward the suggestion of re-estab-
lishment of the welfare systems in China, which focuses on the WRs.

In detail, this dissertation develops in the following six parts

In Chapter I, there is a historical review on the WRs. The develo-
ping process is analysed from the sense of both the systematic and ideo-
logical histories. It expounds the process for the development in ideology
and system in China and in the West, especially the formation in the
welfare countries in the northeast Europe. On this background, the pa-
per reviews the developing route from the charity given by the govern-
ment, to the new property, and to a generally-recognized constitutional
right.

In Chapter II, there is an analyse to the WRs concept. Beginning

from the context and elements of welfare and right, the concept of WRs
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is defined as the claims put forward to the government by those citizens

who are impoverished and need to satisfy their basic living needs. In the
view of norms, the WRs are human rights; and from the perspective of
system, they are constitutional rights. From the content, the WRs in-
clude both the substantive rights as the claim rights to receive welfare
payments and a fair share, and the procedural ones as to the due process
and equal protection.

It is the justification of the WRs in Chapter III. The justification of
WRs is proved from both the positive and opposite sides. The WRs are
the results of some of the basic values of human beings which include the
dignity of human beings, the social justice and freedom. At the same
time, the paper critises the viewpoints on the conflicting between the
WRs and the property or the virtue of the citizens, thinking the WRs not
only be confirmed with the above rights, but also promote each other on
the other hand.

The conditions of realizing the WRs are studied in Chapter IV. The
first condition is the support of the democratic system, which consists of
the political participation and equality, which have great effect on the
WRs. The second one is the legal procedures which are so essential to
the WRs, as which will regulate the discretion of the welfare agencies,
preventing their invading to the rights. Furthermore, the WRs depend
upon the fulfillment of the state obligations, which guarantees the reali-
zation of the rights.

The remedy ways of the rights are discussed in Chapter V. There
are administrative and judiciary methods of remedying. The former is the
inner remedy for the administrative agencies, which mainly include three
models: Social Security Appealing Tribunal in U. K., Social Security

Appeals Council in U. S. and Social Security Mediation Committee in
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France. Their common characteristics are the relative independency ,

quasi-judiciary and at different levels. The latter stresses the justiciable
of the constitutional welfare rights. Analyzing the judiciary capability and
the political legitimacy, the paper proves the possibility of judiciary rem- '
edies and its strength with a case.

It is a reconsideration on the protection system of the WRs in China
in Chapter VI. After the review of the development of welfare system in
China since 1949, the paper reconsiders the problems existing in the
present system, and suggests the re-establishment of the welfare system

of China, which will center on welfare rights.
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