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Abstract

As the development of economy and technology, the popularity of
motor — transport has brought convenient, fast and comfortable life to
the human society, but at the same time, the traffic safety issues have
become a social problem we have to face seriously. How to use legal
means to regulate the problem of traffic safety has become a subject on
which the international community, the governments around the world
and the legal persons try to study. As one of the law which an important
means of social control, criminal law should also do something in the
face of the traffic safety issues.

Most countries have defined the behaviors which seriously jeopard-
ize the traffic safety as crimes, with criminal penalty for regulation,
which is necessary to social development. As for criminal law, the pro-
tection of the traffic safety is related to the situation of criminal law and
criminal policy.

Traffic crime is a complex modern crime. The emergence and tpye
of the traffic crime is closely related to the development of the transpor-
tation enterprise. As the traffic offences have massive, multiple, daily,
universal, high — speed and risk characteristics, they bring enormous
harm and danger to the public traffic safety and the safty of people”s
life, body and property. Therefore, it is necessary to regulate them

with criminal law. Thus, traffic criminal law appeared with the emer-
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gence of traffic crime. It is to provide for traffic offences and their corre-
sponding criminal responsibility. Traffic criminal law is to protect the
traffic functions with no conflict in order to realize the safe and smooth
transportation. The establishment of traffic criminal law is intended to
provide general prevention protection for the collective interests of the
community who participate in transportation, and achieve the purpose of
protection of personal interests finally. At the same time, as the severi-
ty of the penalty, the contents of traffic criminal law must be restricted
by the Constitution. They must meet the need of the basic principles of
the rule of law, with legal objective, necessary means and equal restric-
tions. Crimination and discrimination are the two— way policy for traffic
crime. The theory on the allowed dangers, the theory on the allocation
risk, the principle of reliance, the principle of right of way and the prin-
ciple of priority burden provide restrictions to traffic criminal law.
From the criminal legislation of other countries, all the countries
have stipulated the crime of the relevant traffic safety, but the scope of
regulation and control model is not the same. Some countries have stip-
ulated traffic offences as a crime in the Criminal Law in a special chap-
ter, such as Japan, Finland and Switzerland. Some countries have stipu-
lated traffic offences in the crime of endangering public safety, but also
have a bit difference, some countries have not set up a sub—chapter to
stipulate traffic offences, such as Germany, Italy and China, but some
countries have set up a sub— chapter to stipulate traffic offences, such
as Russia. Some countries have not stipulated traffic offences, but gen-
erally apply the natural crime to cope with the traffic offences, such as
France. Comparing the legislative model of transportation criminal law,

we find that the arrangement of the charges in China’s Criminal Law is



confusing, but Russian Criminal Law has set up more explicited and de-
tailed, set up a special traffic crime under the category of crime of en-
dangering public safety. It is worthy of our reference.

The criminal sanctions for traffic offences have the diversity of fea-
tures in penalty system of transportation criminal law. Punishment, fine
penalty and competence penalty have occupied a very important posi-
tion. Fine penalty and competence penalty are in a position of principal
penalty in Germany, Japan, Finland, Russia, but in China, not only
fine penalty but also competence penalty are not stipulated for all traffic
offences. The type of penalty is too single— targeted and not conducive
to the prevention of traffic crime and to recommunity for traffic crimi-
nals. To give different criminals more appropriate criminal penalties,
the legislation must be given more choices. Therefore, we should made
fine penalty become to the principal penalty and stipulated it for all traf-
fic offences. We should add competence penalty of depriving of the
rights, especially the prohibition of driving, suspension of driving li-
cence or prohibition of issuing driving licence. We should add community
service sentence which can avoid the shortcomings of short—term pun-
ishment and be conducive to reintegration into the community for the
criminals. |

The focus of modern criminal legislation is still on the actual dam-
age offense, however, in order to more comprehensive protection of le-
gal interests, the modern criminal policy is taking on a trend towards
expansion of the scope of the violated behavors, expansion of the scope
of the intervention, and creation of an independent constitution of crime
to protection of legal interests in the early time, aimed at more closely

knitting criminal justice net to protection of legal interests. The consti-
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tution of crime of the potential damage offense has an important position
in transportation criminal law. The constitutive requirement of the ab-
stract potential damage offense is in conformity with the general preven-
tion function. Every one may be the potential perpetrator of traffic
crime, therefore, the constitutive requirement of the abstract potential
damage offense is considered as an important means of coping with traf-
fic crime. At the same time, Chinese criminal legislation policy has al-
ways been on later punishment rather than early prevention, and it has
not effectively protected the life, health and property safety of citizens
and public safety. Therefore, we should stipulate “the potential damage
offense with negligence” in crimes of endangering public security in or-
der to more effective protection of public safety.

Research shows that alcohol is very closely related to traffic safety.
Drunk driving and so unsafe driving is a global problem, the govern-
ments around the world have always been strictly prohibited it. Many
countries and regions have stipulated it as a crime. We can not predicte
the damage and the serious results caused by the unsafely driving behav-
ior. In order to protection the legal interests of traffic safety, we should
impose penalty to curb such behaviors. Therefore, unsafe driving act as
a crime is a legislative trend in the world, we should also reflect this
trend in China’s Criminal Law.

Flight after making traffic accident takes a large proportion in traf-
fic crime. Not only legislators, but also the criminal law theory pays at-
tention to it, because different countries and regions have different qual-
itative and different provisions for dealing with this issue. Thus the act

of flight after making traffic accident should be criminalized.
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