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uniT 1

Legal Environment of Business

Text I Law in Business and Society

Before You Read

1. Perhaps you would readily agree that business requires appropriate legal
environment. Can you use an anecdote that happened around you to
illustrate this view?

2. How much do you think a business manager should know the law? Take one

of the managers you are familiar with as an example to support your view.

First Reading Exercises

1. From what aspects should one consider the legal environment of
business?

2. Who are to evaluate the legal rules and determine their influence on
business problems at hand? Managers or lawyers? Why?

3. Do you agree that many desirable goals cannot be achieved through law?
State the reasons.

4. What important characteristics of the law does the author focus on in the
text?

5. What cases and examples are used in the text to support the author’s
explanation?

1 The study of law is the study of a people, a civilization, as it has

existed and as it currently exists. As a discipline, the law embodies the
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history, values, and culture of a society. It is a series of concepts and rules
that shifts to meet social changes. The productive activity of a society — its
business practice — is one of the major facets of the study of law. The legal
environment of business, therefore, involves the legal system, its principal
actors, and the major substantive rules of law that influence economic
activity.

2 Legal rules and institutions exist and have evolved throughout American
history. Thus, one can find numerous references to historical developments
that led to today’s legal rules, and explore trends in the legal environment —
that is, how today’s social issues and culture interact to reshape the
configuration of current legal doctrine. Tomorrow’s business executive
must be aware of the changeable nature of the legal environment and the
forces that lead to that change.

3 But law is neither magical nor mysterious. It is merely rules of conduct
and relationships that are formally recognized by a government. These
rules, however, are not necessarily just, nor are they necessarily designed
for the good of the people. Law existed in ancient Greece, in Elizabethan
England, and in Nazi Germany. In each of those societies there was a body
of rules called law that regulated conduct and relationships among people.
The existence of law does not ensure that a just society will also exist. As
Grant Gilmore, the prominent legal scholar, wrote, “The better the
society, the less law there will be. In Heaven there will be no law, and the

lion will lie down with the lamb. The values of an unjust society will reflect
themselves in an unjust law. ™!

4 Law and business are inextricably intertwined. Business is the
organization of capital and labor to produce a product or service with every
aspect of that organization regulated by law. Buying and selling,
employment practices, and even the nature of the business organization
itself are examples of business activity controlled by law. Therefore, any
business decision has a legal component, and the prudent business manager
should take care to consider it.

5 However, it is folly to presume that the business manager will be an
authority on law, able to evaluate the legal rules and determine their
influence on the problem at hand. Such a task is best left to lawyers.
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Business managers instead must understand law in the general sense. They
must appreciate the nature of the legal environment in which their
businesses operate. The law, as distinguished from legal rules, needs to be
understood as managers understand other people — what motivates them,
angers them, pleases them — without becoming authorities in
anthropology, sociology, or psychology.

6 A law cannot make a person just, sober, or ethical. It cannot make
people love their neighbors, nor can it make a business prosper. Many
desirable goals cannot be achieved through law. Other social institutions —
the family, church, and community — have major roles to play in the
makeup of society.

7 Law provides minimum rules of conduct that society will sanction.
Those rules must possess several general characteristics to be effective:
predictability, flexibility, and reasonable application and coverage. If any
of the characteristics is missing, then often the rule will have an
inconsequential effect without excessive law-enforcement efforts. In a free

society, such an occurrence is intolerable.

Predictability

8 One must be able to predict with some accuracy the legal effect of future
conduct. Otherwise no activity would ever be legally safe. However,
predictability does not necessarily mean certainty. That snow will fall in
Vermont during December and that the Chicago Cubs® will not win the
pennant are predictions of future events that are reasonably assured to
occur. However, warm New England Decembers have happened.

9 Similarly, when a corporation -sells its redesigned personal computer,
hires new employees, or raises additional capital, legal issues arise. These
common business activities would be impossible to complete if executives
could not rely on a body of law for predictable resolutions, even though
absolute certainty is impossible. Imagine an economic system in which the
law provided no means to reasonably assure the enforceability of bargains
between buyers and sellers. Such a system would have no effective contract
law, since any predictability about an agreement’s enforcement would have

to be based on extra-legal means such as threats, violence, or social
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condemnation. Thus, it is clear that an effective law must be such that

those governed by it are able to anticipate its application.

Flexibility

10 Most law was developed by people who are no longer alive. Those
lawmakers had few of the experiences common in modern society. Many
never saw an automobile or an airplane. Many never watched television or
used computers. Yet the rules of law are applicable and relevant to new
situations that have occurred in modern life. They can grow and develop to
reflect changes in society around them.

11 One issue involving this characteristic is the application of copyright
law to computer-created works. A copyright provides protection for original
works of authorship. (Note the copyrig};t statement on the page following
the title page of a book.) The holder of the copyright owns the work. In
order to be copyrightable, the work must show some intellectual creativity
and must not have been plagiarized. Books and musical compositions are
common subjects of copyright protection.

12 Today, some computer programs are testing the flexibility of the
copyright law. One type of program can create a work of fiction or a poem
by applying grammatical rules to words chosen at random. In order to
produce a poem the “poet” would simply need to run the program. Who,
then, should have the right to seek copyright protection for that poem?
The work was “created” by the computer. All the user did was to select the
time to run the program. The programmer created the system that would
write the poem, but the poem that was written was not envisioned by the
programmer.

13 At present, the answer is unclear and the issue remains unresolved.
However, the key with this example is to note how the law is pliable
enough to be applied to new problems. So, while an effective law in our
system must have a predictable outcome in its application, it must also be
flexible enough to meet changing conditions.

Reasonable Application and Coverage
14 Law must be reasonable both in its application and in its subject. In
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order for the law to have reasonable application, those affected by it must
have the opportunity to know its requirements. This concept is contained in
the due process guarantee in the Constitution and is meant to prevent secret
laws from being applied. However, it does not mean that a person who
does not know what the law is at a given time need not be concerned with
its application. The old maxim “Ignorance of the law is no excuse” does
have applicability. No one, lawyer or non-lawyer, knows all the law.
What the requirement means is that all people will have access to the laws
and to legal advisors to assist them in conforming their conduct to existing
standards.

15 An example of a legal system without the protection of reasonable
application was described inThe Trial by Franz Kafka.* In the novel, K
awoke one morning to find that he was placed under arrest for a crime that
he did not know he had committed. In fact, he never knew what law he
had allegedly violated. He was to be tried in a court that had no known
procedures, and he had no known way of defending himself. The novel
offers a frightening example of a system of laws that is not reasonable in its
application.

16 The subject of the law’s regulations must also be reasonable. Our
system presumes that people will voluntarily obey the laws because laws
that reflect the norms of society will be considered reasonable. However,
laws that a large number of people find to be unreasonable will soon become
unenforceable. The best example of this phenomenon in the United States
was Prohibition in the 1920s’. The temperance movement® was not strong
enough to convince Americans to stop drinking. So its leaders, through
lobbying and political pressure, had the law forbid people to drink liquor.
The result was over a decade of growth of organized crime as criminals
eagerly supplied illegal liquor. People’s respect for the rule of law was
seriously harmed, and corruption was common. Ironically, people did not
drink less. Unless we are willing to change our form of government,

unreasonable or unpopular laws will not be effective in our society.

(1,460 words)
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Notes YA ARV A R AR YRR A A A A A A Y

. Grant Gilmore, The Ages of American Law (New Haven: Yale University Press,
1977), pp. 110—-111.

. Chicago Cubs is one of the popular baseball teams in USA.

. “Ignorance of the law is no excuse” stresses the fact that everyone is held
accountable for their actions and there are consequences mandated by the law.

- In 1914 Kafka began his second novel, DER PROZESS (The Trial). The Trial
depicted the hopeless attempts of Josef K. to survive nightmarish events that start
at his breakfast table. “Someone must have been spreading lies about Josef K. , for
without having done anything wrong he was arrested one morning.” Josef K.
encounters the effects of law but no identifiable lawgiver, a theme Kafka further
developed in the unfinished novel DAS SCHLOSS (1926, The Castle). Josef K.’s
fruitless attempts at understanding the legal process in which he stands trapped, is
similar to the situation of K. , the rotagonist in The Castle.

. Prohibition refers to legally attempting to prevent the production and consumption
of alcohol beverages.

. The Temperance Movement refers to the prohibition of the use of alcohol because

of its sociologically destructive impact in both Britain and the United States.
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maxim [ 'maeksim ] n. B, BAE
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After-reading Exercises
I . Multiple Choice
1. Which of the following is the author’s opinion?

A. Legal environment of business is changing

B. Legal environment of business involves today’s social issues but not
culture

C. Legal environment of business is not a major facet of the study of law
but the study of business

D. Historical development did have influence on today’s legal rules but
not so much on today’s legal environment of business

. According to the author’s opinion,

A.law and business are not mysterious

B. law and business are sometimes interrelated

C. law is necessarily designed for the good of the people

D. any business decision is related to law

. The author thinks the business manager

A. should become an authority on law

B. should not study law

C. should understand the nature of the legal environment

D. is only able to understand law in the general sense

. Predictability of law

A. necessarily means certainty

B. can ensure that new business activities are completed

C. enables people to guard against any violence or social condemnation

D. helps people to enforce effective laws

. The old maxim “Ignorance of the law is no excuse”. tells that

A. laws cannot be applied blindly

B. the law ignores something important but the legal profession should
make up for it

C. lawyers cannot excuse themselves for their ignorance of the law

D. one cannot be exempted from punishment one deserves even though

one does not know the law



